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Overview 

How Do I Take Steps to Prevent Interference by the 
Tobacco Industry in My Country? 

This fact sheet provides a road map for governments wanting to take steps to prevent the tobacco industry interfering 
with policy setting and law making in their countries. 



Step 1: FACTFINDING 



■ Ensure familiarization with Article 5.3 of the WHO Framework Convention on Tobacco Control (the FCTC), which 
requires Parties to the FCTC to take steps to prevent interference by the tobacco industry in public health policies 
relating to tobacco control. For details see: 

Article 5.3 Toolkit Fact Sheet 2: The WHO Framework Convention on Tobacco Control: Preventing 
Interference by the Tobacco Industry. 

The Guidelines on Implementation of Article 5.3 of the FCTC' 

■ Examine why the tobacco industry needs to be treated differently from other industries, due to the fundamental 
conflict between the goals of the tobacco industry and the goals of governments in promoting public health. For 
details see: 

Article 5.3 Toolkit Fact Sheet 3: Why do we treat the tobacco industry differently from other 
industries? 

■ Research strategies for mobilising communities and the government to prevent tobacco industry interference in 
tobacco control initiatives. Some useful resources include: 

Corporate Accountability International's web resources." 

The Campaign for Tobacco-Free Kids Industry Watch site.'" 

The South East Asia Tobacco Control Alliance (SEATCA) and Health Justice Inc.'s Toolkit for policy- 
makers and advocates on preventing tobacco industry interference.'" 

■ Speak with regional and international tobacco control organisations and to your counterparts in other countries 
to learn about tobacco industry tactics used in other locations. 



Step 2: EVALUATING 



■ Assess tobacco industry activities in your country; for further information see: 

Article 5.3 Toolkit Fact Sheet 4: Monitoring the Tobacco Industry. 

■ Review your country's compliance with Article 5.3 of the FCTC and the guidelines developed to aid 
implementation of Article 5.3; for further information see: 

Article 5.3 Toolkit Fact Sheet 5: Template for assessing Parties' compliance with Guidelines 
for the Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control 
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Step 3: TAKING ACTION 



■ Establish a government agency or committee, to oversee implementation of Article 5.3. This government body will 
be responsible for the following actions: 

Carry out a formal assessment of the country's compliance with Article 5.3 of the FCTC, perhaps 
using Article 5.3 Toolkit Fact Sheet 5: Template for assessing Parties' compliance with Guidelines for the 
Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control. 

Establish guidelines for meetings and other interactions with the tobacco industry deemed necessary, 
including a requirement that they be made public; for more details see Article 5.3 Toolkit Fact Sheet 7: 
Model Process Guidelines for Interactions with the Tobacco Industry. 

Develop and seek endorsement of a formal national policy and enforcement mechanism for public 
agencies' engagement with the tobacco industry, conduct of officials in dealings with industry, and 
management of conflicts of interest, see Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct 
Provisions and Conflict of Interest Protocols in Relation to the Tobacco Industry. 

Establish a formal mechanism for monitoring and responding to the tobacco industry's activities; for 
more information see: Article 5.3 Toolkit Fact Sheet 4: Monitoring the Tobacco Industry. 

■ Seek support from civil society and build partnerships with non-governmental organisations (NGOs) to utilise their 
expertise and experience in monitoring and responding to tobacco industry interference. 

■ Make use of the range of resources developed by The International Union Against Tuberculosis and Lung 
Disease (The Union) to support Parties to the FCTC: 

Article 5.3 Toolkit Fact Sheet 2: The WHO Framework Convention on Tobacco Control: Preventing 
Interference by the Tobacco Industry. 

Article 5.3 Toolkit Fact Sheet 3: Why do we treat the tobacco industry differently from other 
industries? 

Article 5.3 Toolkit Fact Sheet 4: Monitoring the Tobacco Industry - A template for monitoring and 
reporting industry interference. 

Article 5.3 Toolkit Fact Sheet 5: Template for assessing Parties' compliance with Guidelines for the 
Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control. 

Article 5.3 Toolkit Fact Sheet 6: Model Government Directive on Implementation of Steps to Prevent 
Interference by the Tobacco Industry. 

Article 5.3 Toolkit Fact Sheet 7: Model Process Guidelines for Interaction with the Tobacco Industry. 

Article 5.3 Toolkit Fact Sheet 8: Guidance on Legislation to Give Effect to the FCTC Article 5.3 
Guidelines - Guidance on model tobacco control legislation. 

Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct Provisions and Conflict of Interest Protocols 
in Relation to the Tobacco Industry. 

Resources from other regional and international organisations that support Parties to the FCTC in achieving compliance 
with Article 5.3 include: 



A forthcoming publication of The Campaign for Tobacco-Free Kids on model tobacco control legislation 
that will include detailed provisions on Article 5.3. This will be available in late 2012. v 

World Health Organization resources produced for World No Tobacco Day 2012. vi 
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Corporate Accountability International's Global Treaty Action Guide 7 and its 2012 World No Tobacco Day 
resource: Challenging Big Tobacco World No Tobacco Day 2012 Action Toolkit (forthcoming, to be available 
by May 2012).™ 
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■ The SEATCA and Health Justice Inc. Toolkit for policy makers and advocates on preventing tobacco industry 
interference.'" 

■ Sy D, Luna I. Tobacco Control Lawyers' Manual: Legislative Guide, Common Legal Questions, Case Studies. 
August 2011. Health Justice and SEATCA/ 



Step 4: SEEKING HELP 



■ Seek guidance and assistance from regional and international organisations such as The Union, World Health 
Organization, Campaign for Tobacco-Free Kids, World Lung Foundation, Corporate Accountability International, 
the South East Asia Tobacco Control Alliance and the Framework Convention Alliance. 

■ The Union periodically updates its publications. Please alert us to additional resources you would find helpful 
at: resources(5)theunion.org or tobaccofreeunion(S>theunion.org 

How can NGOs help? 

Non-governmental organisations can help governments by supporting them with information and promotion of good 
policy. 

NGOs can: 

■ Find out what their government's policy is on engaging with the tobacco industry and whether they have carried 
out an assessment of Article 5.3 compliance. 

■ Ask the department/ministry of health in their country what it intends to do to encourage the implementation of 
Article 5.3 and its guidelines throughout the government. 

■ Establish a coalition of civil society organisations to educate the public about the tobacco industry's behaviour 
and to recommend to the government strong tobacco control actions, including legislation and increasing 
tobacco taxation. 

■ Encourage governments and hold them accountable for delivering the actions outlined in STEP 3. 

NGOs may wish to consider developing a shadow report, reporting on the government's performance in implementing 
Article 5.3 and the FCTC. Sample reports are available on the Framework Convention Alliance's website/' 

NGOs should also draft and implement their own Code of Conduct for their members. An example is the Code of 
Practice on Tobacco Control for Health Professional Organizations."" 



' http://www.who.int/fctc/guidelines/article 5 3.pdf 

" http://www.stopcorporateabuse.org/IWR2010 

"' http://global.tobaccofreekids.org/en/industrv watch/ 

" http://seatca.org/dmdocuments/Article%205.3%20Toolkit%20Oct%202010.pdf 

v http://www.tobaccofreekids.org/ 

vi http://www.who.int/tobacco/en/ 

vii http://www.stopcorporateabuse.org/IWR2010 

viii www.stopcorporateabuse.org 

<* http://seatca.org/dmdocuments/Article%205.3%20Toolkit%20Oct%202010.pdf 

* http://healthiustice.ph/uploads/Tobacco Control Lawyers Manual 2.pdf 

* http://www.fctc. org/index,php?option=com content&view=article&id=680:shadow-reporting-monitoring-fctc-implementation&catid=129:implementation- 
monitoring&ltemid=73 . 

*" http://www.who.int/tobacco/communications/events/codeofpractice/en/ 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 
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The WHO Framework Convention on Tobacco Control: 
Preventing Interference by the Tobacco Industry 

This fact sheet summarises what over 170 countries, Parties to the WHO Framework Convention on Tobacco Control 
(FCTC),' have agreed to do in response to tobacco industry efforts to undermine tobacco control internationally - and 
in countries throughout every region of the world. 

A global treaty for a global problem 

The tobacco industry is a global entity. It is made up of large trans-national companies, state-owned entities and 
domestic growers, manufacturers, importers, wholesalers and retailers of tobacco. It also includes a wide range of 
supporting consultancies specialising in such areas as marketing, legal services and lobbying. 

Tobacco products available today are highly engineered during the production process. They are often made up of 
tobaccos sourced from several countries and may include a wide range of additives including sweeteners and 
flavourings. Tobacco products and tobacco smoke may contain over 7,000 chemicals: hundreds of these chemicals are 
hazardous, and at least 69 are known to cause cancer." 

Despite the clear harms caused by their products, decades of evidence show that the tobacco industry actively and 
consistently acts to delay, dilute and defeat domestic tobacco control measures. 



See Article 5.3 Toolkit Fact Sheet 3: Why do we treat the tobacco industry differently from 
other industries? 



Individual countries find it difficult to know how to respond to an industry that sells a product that is highly addictive 
and hazardous to health. They may also find it hard to deal with an industry that may or may not have a significant 
presence within their borders but whose reach, in terms of lobbying power and influence, can be extensive and in many 
cases unchallenged. Cross-border trade, including illicit trade in tobacco and extensive tobacco advertising, promotion 
and sponsorship all contribute to making tobacco use - and the tobacco industry itself - a huge global challenge. 

The global response to this global problem has been the WHO FCTC, which had 174 Parties as of 1 February 2012. 

The FCTC: confronting the industry 

A strong feature of the FCTC is that it not only obligates Parties to take effective steps to reduce tobacco use in their 
countries and to collaborate internationally, but it also openly confronts the tobacco industry. Article 5.3 of the FCTC 
requires all Parties, when setting and implementing their public health policies with respect to tobacco control, to "... 
act to protect these policies from commercial and other vested interests of the tobacco industry in accordance with 
national law". 

In 2008, Parties to the FCTC collectively agreed to guidelines describing their obligations in support of Article 5.3 
implementation.'" 
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It is important to note that the Article 5.3 guidelines: 

were established to assist Parties in meeting their legal obligations under Article 5.3; 
were adopted by consensus by the Conference of Party; and therefore 

represent measures that the Parties agreed will help protect public health policies relating to tobacco control 
from tobacco industry interference. 

In accordance with Article 31 of the Vienna Convention on the Law of Treaties 1969,'" the Article 5.3 guidelines should 
be taken into account when interpreting the scope and content of Parties' treaty obligations in relation to Article 5.3 
of the FCTC. 

It should also be noted that Article 2.1 of the FCTC encourages Parties to implement measures beyond those required 
by the FCTC. The Article 5.3 guidelines also explicitly encourage Parties to implement measures beyond those set out 
in guidelines. 

What should countries do next? 

There are some simple steps that governments and NGOs can take, whether their country is a Party to the FCTC or not, 
to protect public health and the setting of tobacco control policy from the influence of the tobacco industry, using the 
guidelines for implementation of Article 5.3 of the FCTC. 

Research industry interference and implement strategies to prevent interference by the industry. Fact Sheet 1 in this 
series 'How do I take steps to prevent interference by the tobacco industry in my country? highlights a number of 
resources that can assist in this regard. 

Also see Fact Sheet 3 in this series: Why do we treat the tobacco industry differently from other industries? This 
provides the rationale as to why the international community has agreed to active steps that need to be taken to 
prevent interference by the tobacco industry, given the industry's past conduct, as well as more recent tactics. 



' World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: World Health Organization. Available at: 
http://whqlibdoc.who.int/publications/2003/9241591013.pdf , accessed 16 February 2012. 

" See: Rabinoff M, et al. Pharmacological and chemical effects of cigarette additives. American Journal of Public Health 2007;97(11):1981-91; U.S. Department 
of Health and Human Services; How Tobacco Smoke Causes Disease: The Biology and Behavioral Basis for Smoking-Attributable Disease: A Report of the Surgeon 
General. 2010. Atlanta, GA: U.S. Department of Health and Human Services. 

"' FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the protection 
of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Geneva: World Health Organization. 
Available at: 

http://www.who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html , Accessed 16 February 2012. 

"Vienna Convention on the Law of Treaties, 1969. http://untreaty.un.org/ilc/texts/instruments/english/conventions/l_l_1969.pdf 
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The key features of Article 5.3 Guidelines are presented below. 
Who implements the guidelines 

The guidelines emphasise that Parties should implement measures to prevent tobacco industry interference in all 
branches of government that may have an interest in, or the capacity to affect, public health policies with respect 
to tobacco control. 

To whom do the guidelines apply? 

The guidelines are applicable to all officials, representatives and employees at all levels of government and to 
public or semi-/quasi-public institutions or bodies within the jurisdiction of a Party to the FCTC. All those working 
on public health policies related to tobacco control should be subject to the guidelines. These include individuals 
working for the government on the broad range of supply, demand and harm reduction strategies that aim to 
improve the health of a population by eliminating or reducing their consumption of tobacco products and 
exposure to tobacco smoke. This includes those working in areas such as the setting of taxation, price and 
illicit-trade-related policies and programmes. 

What are the key principles underpinning the guidelines? 

The guidelines present a set of four key guiding principles: 

Principle 1: There is a fundamental and irreconcilable conflict between the tobacco industry's interests and 
public health policy interests. 

Principle 2: Parties, when dealing with the tobacco industry or those working to further its interests, should 
be accountable and transparent. 

Principle 3: Parties should require the tobacco industry and those working to further its interests to operate 
and act in a manner that is accountable and transparent. 

Principle 4: Because their products are lethal, the tobacco industry should not be granted incentives to 
establish or run their businesses. 

What did Parties agree should be implemented under the guidelines? 

The Article 5.3 guidelines present a series of eight recommendations. These are broad ranging, but the key steps 
Parties are encouraged to take include: 

Raise awareness about tobacco industry interference among all those working within all branches of 
government and among the public. 

Avoid any interaction with the tobacco industry except where necessary to enable them to effectively 
regulate tobacco products and the tobacco industry. Where interactions do take place, they must be 
conducted transparently. 

Reject partnerships, non-binding or non-enforceable agreements with the industry, including voluntary codes 
of conduct, industry-sponsored tobacco control initiatives or industry offers to assist with the development of 
tobacco control legislation or policy. 

Develop clear policies on avoidance of conflicts of interest for government officials, employees, consultants 
and contractors. A wide range of specific steps are recommended within the guidelines. 

Require disclosure of information by the tobacco industry to promote transparency. This must include 
tobacco production, manufacture, sales and content, as well as industry lobbying, philanthropy, political 
donations, etc. 

Denormalise and regulate activities described by the industry as "socially responsible" and expose the real 
intent - such as making the industry seem benevolent towards the population - behind these activities. 

Do not give any benefits, tax exemptions or other incentives to the tobacco industry. 



Treat any state-owned tobacco industry no differently from privately-owned tobacco companies. 



The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 
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Why Do We Treat the Tobacco Industry Differently from 
Other IndustriesP 

This fact sheet explains why over 170 countries that are Parties to the WHO Framework Convention on Tobacco Control 
(the FCTC) determined that special rules were required to limit governments' interaction with the tobacco industry to 
protect public health policy and law-setting processes from the interference of the tobacco industry. 

What makes the tobacco industry different from other industries? 

"Tobacco is the only legally available consumer product which kills people when used entirely as 
intended."' 

There is a strong body of evidence from authoritative bodies demonstrating how tobacco is inherently deadly." Unlike 
any other consumer product, it cannot be used without risk. Despite this, decades of evidence show that the tobacco 
industry actively and consistently acts to delay, dilute and defeat domestic tobacco control measures. 

As a result of two United States litigation settlements in 1998, tobacco corporations operating in the United States 
and abroad were forced to turn over millions of previously secret internal documents dating from the 1950s to the 
1990s.'" Several U.S. tobacco companies remain legally obligated to continue to produce internal records in smoking 
and health-based litigation in the United States.'" The industry documents, many now reviewed and cited in over 750 
reports and peer-reviewed publications" provide evidence of how the tobacco corporations operated. The findings of 
these reviews have shown that tobacco companies: 

knew their products were harmful and killed their consumers;"' 
knew that nicotine was highly addictive;"' 

hid this knowledge while publicly denying the dangers of tobacco use and exposure to second-hand smoke and 
the addictiveness of tobacco;""' 

targeted young people with advertising and promotions to perpetuate the use of their products;'" 

relied on the illegal sales of cigarettes in Africa," Asia,"' Europe,"" the Middle East,""' South and Central 
America,"'" and North America"" as part of their business strategy to increase their market shares. 



A number of subsequent reports and investigations have shown how the industry has taken active steps over several 
decades to undermine efforts of independent researchers, policymakers and regulators to build an evidence base 
around tobacco use and harms. The industry also actively undermined (and continues to undermine) efforts to 
implement effective measures to discourage tobacco use and protect people from second-hand smoke.""' 

"[For nearly fifty 50 years] each and every one of these Defendants repeatedly, consistently, vigorously - 
and falsely - denied the existence of any adverse health effects from smoking. Moreover, they mounted a 
coordinated, well-financed, sophisticated public relations campaign to attack and distort the scientific 
evidence demonstrating the relationship between smoking and disease, claiming that the link between 
the two was still an "open guestion." Finally, in doing so, they ignored the massive documentation in their 
internal corporate files from their own scientists, executives, and public relations people. . " mli 
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The tobacco industry also initiated a decades-long campaign to undermine the World Health Organization's tobacco 
control efforts in low- and middle-income countries and ultimately attempted to stop the WHO Framework Convention 
on Tobacco Control (FCTC) from coming into force. xviii 

The industry was unsuccessful in its efforts and the FCTC came into force in 2004. This international treaty has been 
explicitly created to discourage the use of tobacco products and openly confront the tobacco industry. Article 5.3 of 
the FCTC requires all Parties when setting and implementing their public health policies with respect to tobacco control 
to ". . .act to protect these policies from commercial and other vested interests of the tobacco industry in accordance 
with national law". 

Examples of Tobacco Industry Tactics 

"We support sensible legislation, and we're here to help." You receive an offer from a tobacco company 
to help with developing a national tobacco control policy or to draft tobacco control legislation for you. The 
company assures you that it supports 'sensible' and 'effective' policy and legislation. When you receive the 
draft policy or statement, it looks good at first, but then you start to notice some loopholes. 

New lobby group out of the blue. Your department/ministry of health is proposing new legislation to 
restrict smoking in public places and work places. A new, previously unheard of lobby group for hospitality 
venue owners is suddenly established and runs a well-funded campaign against the legislation. 

The invisible editing hand. With no warning, you are suddenly directed to change draft tobacco policies or 
legislation by senior managers or ministers. You later find out that they have been meeting regularly with 
senior industry officials. 

"We strongly support youth prevention programmes." A tobacco company offers funding for youth 
smoking prevention programmes, claiming they are very concerned that young people should not smoke. 
These campaigns, if accepted, turn out to be ineffective and raise concerns that they may even increase 
awareness about tobacco among young people. The industry's emphasis that "tobacco is for adults" may 
actually have the opposite effect sparking young people's interest in using tobacco. 

The never-ending committee process. A senior tobacco executive suggests establishing a tobacco control 
committee, or asks to join an existing one. The participation of the tobacco executive on that committee 
is strongly recommended by the executive because this person "can bring insights into tobacco use that 
could be helpful for government agencies in setting tobacco controls." However, for some reason, the 
committee never agrees on implementing those measures that international health agencies recommend, 
such as strict legislation and increased tobacco taxation. 

Money talks I: Political donations. You hear that large campaign donations are being made to a political 
party that opposes certain tobacco control measures. 

Money talks II: Corporate social responsibility. Substantial donations are made to environmental or 
social causes in your country. Considerable publicity coverage is given to the fact that tobacco companies 
provided thefunding, and you are surprised about how much this increases people's acceptance of the tobacco 
industry as a caring industry and a normal part of society. It seems that people have forgotten, or perhaps 
don't want to think about, the fact that thousands of people die each year from the products the tobacco 
industry promotes. 

What does this mean for how governments interact with the tobacco industry? 

It is common practice for government policy-makers and decision-makers to engage with affected industries and 
consult closely on matters of policy and regulation. This is a principle of good government endorsed by many 
international bodies such as the Organization for Economic and Social Development. However, the past (and ongoing) 
behaviour of the tobacco industry and the fact that there is no safe means of using tobacco products (unlike any other 
consumer product) have led governments and international agencies to conclude that there is a fundamental and 
irreconcilable conflict between the tobacco industry's interests and public health policy interests *'" 

This conflict therefore demands a unique approach to engagement with the tobacco industry to confront not only the 
industry's direct strategies such as active lobbying, provision of financial incentives, advertising and corporate social 
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responsibility initiatives, but also more subtle industry activities. These include building relationships with officials, 
feeding decision-makers supposedly 'evidence-based' policy documents and building trust and confidence in what 
tobacco company representatives say. 

Certain policy and legislative interventions necessary to prevent interference by the tobacco industry are generic. That 
is to say they are interventions that should be implemented in relation to all industries, including the tobacco industry 
(e.g. management of conflict of interest, transparency of engagements, public official codes of conduct, scrutiny to 
avoid bribery, etc). Other interventions beyond those deemed necessary for most other industries will need to be 
developed that deliberately target the tobacco industry. 

This is not to say or imply that the tobacco industry should not be consulted on proposed policy or regulation that 
directly affects it. However, the industry should not have a seat at the table in deciding what tobacco control measures 
should be developed, implemented, funded or evaluated. Nor should any permitted engagements with the tobacco 
industry be conducted in secret: there should be full transparency. 

What should governments do in response? 

Governments should implement the FCTC. Article 5.3 of the FCTC requires Parties to take steps to protect public policy 
and legislation from the interference of the tobacco industry. For more details see: 

Fact Sheet 1 of this series: How do I take steps to prevent interference by the tobacco industry in my 
country? 

Fact Sheet 2 of this series: The WHO Framework Convention on Tobacco Control: Preventing Interference by 
the Tobacco Industry. 

Where can I read more about industry tactics? 

A number of agencies have developed fact sheets and resource documents on tobacco industry tactics, including case 
studies from around the world. These include: 

A Union report that summarises a broad range of tobacco industry tactics, and lists examples from all regions of 
the world, available at: http://www.tobaccofreeunion.org/content/en/446/ 

A report that summarises a number of actions taken by the tobacco industry in South East Asia to undermine 
tobacco control efforts. See the South East Asia Tobacco Control Alliance and Health Justice Inc.'s Toolkit for 
policy-makers and advocates on preventing tobacco industry interference, available at: 
http://seatca.org/dmdocuments/Article%205.3%20Toolkit%20Oct%202010.pdf 

Corporate Accountability International's website, which profiles case studies of industry activities and 
supporting resources for responding to those activities, available at: 
http://www.stopcorporateabuse.org/IWR2010 

A report, prepared for the World Health Organization, outlining efforts undertaken by tobacco companies over 
a number of years to subvert WHO's efforts in the tobacco control area, available at: 
http://www.who.int/tobacco/en/who inquirv.pdf 

The 2009 WHO report on tobacco industry interference in tobacco control, which summarises key tactics used 
by industry, available at: http://whqlibdoc.who.int/publications/2008/9789241597340 eng.pdf 

The Campaign for Tobacco-Free Kids' Industry Watch webpage, available at: 

http://global.tobaccofreekids.org/en/industry watch/ . This profiles case studies relating to tobacco industry 
interference, as well as providing a range of resources. 

The Legacy Tobacco Documents Library: a website that holds copies of tobacco company documentation, 
released under litigation in the United States. This can be searched for documents relevant to your country. See: 
http://legacy.library.ucsf.edu/ . A useful fact sheet on searching tobacco industry documents online is available 
at: http://www.tobaccofreekids.org/research/factsheets/pdf/0014.pdf 

The Framework Convention Alliance has resources available on Article 5.3 on its website: http://www.fctc.org/ . 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 




Monitoring the Tobacco Industry 



This fact sheet sets out a rationale for every country to have: 1) active and ongoing monitoring of the tobacco 
industry, and 2) coordinated reporting on industry tactics. It also sets out a possible framework for countries to utilise 
when undertaking this monitoring and reporting. 

Why do we need to monitor the tobacco industry? 

A number of reports and investigations have shown how the global tobacco industry has taken active steps over past 
decades to undermine the efforts of independent researchers, policy-makers and regulators building the evidence base 
around tobacco use and harms. The tobacco industry has manipulated the media to discredit scientific research and 
injected large philanthropic contributions into social programmes to create a positive public image of their 'corporate 
social responsibility' activities. The industry has also actively undermined (and continues to undermine) efforts to 
implement effective measures that discourage tobacco use and protect people from second-hand smoke.' 



See Article 5.3 Toolkit Fact Sheet 3: Why Do We Treat the Tobacco Industry Differently 
from Other Industries? 



The WHO Framework Convention on Tobacco Control (the FCTC), an international treaty ratified by over 170 countries," 
openly confronts the tobacco industry, warning Parties to the FCTC to be alert to efforts by the industry to undermine 
or subvert tobacco control efforts. 

Article 5.3 of the FCTC requires all Parties when setting and implementing their public health policies with respect to 
tobacco control to . . . act to protect these policies from commercial and other vested interests of the tobacco industry 
in accordance with national law". 

Parties to the FCTC are required to exchange information regarding the practices of the tobacco industry under Article 
21 of the FCTC. Under the same article, Parties to the FCTC are also required to make periodic reports to the FCTC 
Conference of the Parties (the FCTC CoP) on a range of matters. The current reporting template agreed by the FCTC 
CoP asks whether strategies, plans or programmes ensure the protection of policies from the commercial and other 
vested interests of the tobacco industry. The template also provides an opportunity for Parties to report barriers to 
effective tobacco control, including industry activities. 



See Article 5.3 Toolkit Fact Sheet 2: The WHO Framework Convention on Tobacco Control: 
Preventing Interference by the Tobacco Industry 



As a result of past evidence of the behaviour of the tobacco industry and international consensus that practices of the 
tobacco industry should be monitored and reported, Parties to the FCTC are now being encouraged to establish formal 
tobacco industry monitoring programmes. 

What aspects should our monitoring cover? 

The tobacco industry is a global industry made up of large trans-national companies, state-owned entities and 
domestic growers, manufacturers, importers, wholesalers and retailers of tobacco. It also includes a wide range of 
supporting consultancies specialising in such areas as marketing, legal services and lobbying. 
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When establishing a monitoring scheme, it is important to identify the full range of active and complicit players in 
the tobacco industry. This may include organisations, groups and people often not usually considered as part of the 
industry, but whose interests may well be aligned with or even directly support the industry's objectives. Some of these 
organisations, groups and people may need to be monitored to enable governments and civil society to anticipate and 
respond to any activities they engage in that might support the tobacco industry's interference in public health policies 
either directly or indirectly. For example: 

Retailer organisations may be used by the tobacco industry as front groups for campaigns against tobacco 
advertising bans or tobacco display bans in retail outlets. 

Hospitality and gaming interests may be used to front opposition to restrictions on smoking in workplaces. 

Charities and educational institutions that accept tobacco industry funding may inadvertently assist the 
tobacco industry to claim that they are 'socially responsible' and thus improve tobacco companies' reputation 
and access to policy-makers and decision-makers. 

What monitoring is already underway? 

The World Health Organization's Tobacco Free Initiative (TFI) monitors tobacco industry activities on a regular basis, 
compiling information from publicly available sources, in line with World Health Assembly resolution WHA54.18,'" 
to keep member states and other parties informed of the tobacco industry's activities. WHO also produces periodic 
reports, including one produced in 2008 outlining the types of monitoring underway by WHO and others.'" TFI also 
maintains a webpage focused on watching and countering the tobacco industry." 

Although Parties periodically report to the FCTC CoP on, among other matters, tobacco industry activities in their 
countries/' few governments have thus far managed to establish systematic programmes for regular monitoring of the 
tobacco industry. As more governments adopt regular monitoring and reporting mechanisms on the tobacco industry, 
the guidance outlined in this fact sheet will assist in developing the framework and tools required to do so effectively. 

NGOs and civil society organisations play an important role in monitoring their governments to ensure they comply 
with the FCTC and Guidelines on Implementation of the FCTC (e.g. guidelines on implementation of Article 5.3). vii 
Shadow monitoring of Parties to the FCTC has been proposed or is already underway in some countries.""' Examples of 
shadow monitoring reports are available on the Framework Convention Alliance's website.'" 

How should we monitor the tobacco industry? 

There is published guidance on strategies for monitoring of the tobacco industry. For example, the 2008 World Health 
Organization report Building Blocks of Tobacco Control recommends that monitoring should include the following 
strategies:" 

monitor media coverage of industry-related issues; 

review industry publications, including marketing and economic analyses on tobacco issues, and take note of 
the authors and institutions; 

frequently monitor local industry websites; 

identify organisations and activities sponsored by the industry; 

undertake political mapping, by reviewing ministers' and legislators' speeches and declarations, and any 
minutes from hearings and parliamentary committee meetings; 

interview ministry officials to identify those with pro-tobacco views; and 

review reports on the enforcement of tobacco-related laws and court cases that result from their 
infringement. 

Australia offers a good example of a country-level monitoring initiative. Action on Smoking or Health Australia (ASH- 
Australia) has recently developed and started implementing a framework for monthly monitoring reports on the 
tobacco industry in their country. The framework presents a series of industry strategies and regularly identifies 
specific industry tactics and activities that are taking place, as well as the data sources utilised/' The monitoring 
template at the end of this factsheet draws on this model to use as a possible template for regular monitoring of 
industry activities by governments and/or civil society. 
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What industry activities should we monitor? 

The following list sets out some of the strategies and tactics used by the tobacco industry that require monitoring: 

Intimidation and harassment (e.g., litigation and legal threats; dire predictions of catastrophic economic 
effects or increased smuggling if tobacco control measures are implemented; selective interpretation of 
international treaties to argue measures cannot be implemented) 

Reinvention of image (e.g., public relations efforts; philanthropy and 'social responsibility' activities; 
promotion of voluntary agreements and partnerships with governments) 

Keeping the product affordable (e.g., campaigns opposing tax increases) 

Influencing politicians (e.g., support and funding for political parties) 

Tobacco advertising, promotion and sponsorship activities 

Lobbying and influencing legislation (e.g., providing drafts of so-called 'sensible', but ineffective, legislation) 

Undermining the science (e.g., commissioning supposedly 'independent' research and evidence) 

Manipulation of the media (e.g., incorrectly claiming that tobacco control policies in other countries have 
failed) 

Creation of the illusion of support (e.g., using prominent front people, supporting other groups to oppose 
effective tobacco control measures) 

Evolving new strategies 

For each of the above tactics, the monitoring template at the end of this factsheet can be used to present data sources, 
activities underway by the industry, and steps to respond or counteract industry activities and tactics. 

How do I establish a programme for the monitoring of and reporting on the tobacco industry? 

The steps required to establish a framework for monitoring the tobacco industry are detailed in Figure 1. Such a frame- 
work may be useful for governments planning to meet their obligations under the FCTC. It may also be useful for civil 
society organisations who want to gather data to inform their advocacy efforts and counter myths promoted by the 
tobacco industry. 
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Figure 1: Steps for Implementing Tobacco Industry Monitoring 



STEP 1: Map key tobacco industry stakeholders and their supporters 

Identify all tobacco companies active in the country. 

Identify other supporting agencies and individuals (e.g., front groups, lobbyists, consultancies, etc). 
Outline the goals and modes of operation used by the above-mentioned groups, as well as their 
relationships and known allies. 



STEP 2: Determine and map relative importance for monitoring 

Tobacco companies are the number one priority and should be monitored at least monthly. 
Certain front groups may only need to be actively monitored at times (such as when a new law is 
being proposed that they actively oppose). 

All media should be monitored (e.g., through media monitoring reports), but greater attention should 
be paid to media that may support industry viewpoints. Other media, who are more objective in their 
reporting, can be monitored less frequently. 

As well as ranking the importance of the types of stakeholder to be monitored, it is also crucial to pri- 
oritise the kinds of data that will be the focus of monitoring. This data could include publicly promoted 
information (e.g., media statements), information compiled on political donations from the tobacco 
industry, and other information, such as which government officials are meeting with the industry. 



STEP 3: Develop a plan for monitoring 

The monitoring template at the end of this factsheet may be a useful format, but it should be adapted 
to suit the needs in your country. 

Identify industry stakeholders' websites, media, reports, publications, and other sources of 
information that should be monitored. 

Identify how information that is less publicly available will be sourced (e.g., data on who the industry is 
meeting with, what proposals they are making to government agencies). 
Identify which agency will take the lead in managing industry monitoring. 

Identify which agencies, including government and civil society organisations, can contribute data. 
Identify available resources (people, funding) and, based on the level of resourcing, determine where 
monitoring efforts will be focused monthly, quarterly and annually. 



STEP 4: Develop a reporting plan 

Identify what will be reported, to whom, and when - for example: 

■ Some data collected will be for internal use only. This will be used to inform where policy efforts 
(in the case of governments) or advocacy efforts (in the case of civil society organisations) should 
focus. 

■ Most information collected should be made publicly available so that all interested parties are aware 
of tobacco industry activities and tactics. 

■ Some of the more significant industry activities should be collated and shared with key 
stakeholders (e.g., politicians and other decision-makers, regional and international organisations). 
This information can be included in the required biennial country reports to the FCTC CoP. 



STEP 5: Initiate the industry monitoring and reporting programme 

Establish the monitoring and reporting programme. 

Publicise the programme and use that publicity to identify interested civil society organisations that 
may be able to help. They may be able to contribute and publicise data through online tobacco 
industry monitoring reports, media releases, facts sheets on tobacco industry myths, etc. 
Develop a communications plan for regular dissemination of significant findings. 
Schedule review of the monitoring and reporting programme to ensure it is well targeted, efficient, 
relevant and contributing to building a useful knowledge base about the tobacco industry and its 
allies, as well as contributing to public health policy development and effective advocacy. 
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Possible Template for Tobacco Industry Monitoring and Reporting 

Note: This table is an example only. The fourth column should be retained for internal use only, while the 
remainder of the table can be made publicly available to inform as many stakeholders as possible about tobacco industry 
activities. For examples of Tobacco Industry Watch monthly reports and a reporting template, and for more detailed 
guidance on establishing a monitoring and reporting framework, see ASH Australia's Countering Tobacco Tactics."" 



Tactic 


Source of information 


What the industry is doing, 
when/how 


Our response 


Industry Strategy: Reinventing the image of the tobacco industry 


Public relations 


Tobacco company A's 
website at [website 
address] 


The company stresses its 
contribution to society and 
commitment to working with the 
government on 'sensible tobacco 
regulation'. 


Hold forum for policy-makers on the 
industry's view of 'sensible 
regulation' and how industry 
proposals are not effective. Continue 
to support the government in the 
development of legislation based on 
thp FfTr 

1 1 1 c r^. i c 




Media release by Tobacco 
company B dated 1/1/11 


The company is promoting itself 
as contributing 2% of national 
tax revenues and creating 10,000 
jobs. 


Issue a media release confronting 
the myths that tobacco is beneficial 
to the economy, highlighting 
evidence on economic and wider 
social harms caused by tobacco. 




Etc. 






Philanthropy and 
'socially responsible' 
activities 


Tobacco company B's 
media release dated 
1/1/11. 


The company is promoting its 
$1M campaign to oppose 
deforestation and its $5M fund 
for educational scholarships. 
These will run over 2012/13. 


Issue media release on industry's 
contribution to environmental 
harms. Highlight industry's 
continued contribution to socially 
responsible causes as a means of 
trying to promote their image and 
thus continue to sell deadly 
products. 




Etc. 






Etc. 








Industry Strategy: Influencing politicians 


Political support and 
funding 


Political donation records 
from the Electoral 
Commission 


Tobacco Company B contributed 
$100,000 to Political Party X and 
$2,000 to candidate John Smith 
over the past 3 months ($120,000 
/ $12,000 respectively over the 
past year). 


Government to offer to brief Party X 
on the FCTC, industry tactics and 
tobacco control evidence. Advocates 
to publicly call on political parties to 
reject donations from the tobacco 
industry. 



FCTC Article 5.3 Toolkit. Factsheet 4 STOP 

tobacco industry 
interference 



6 



1 See, for example: World Health Organization. 2008. Tobacco industry interference with tobacco control. Geneva: World Health Organization. Available at: 
http://www.who.int/tobacco/resources/publications/tob_ind_int_cover_150/en/ , accessed 16 February 2012; and: World Health 
Organization. 2004. Building Blocks for Tobacco Control: A Handbook. Geneva: World Health Organization. Available at: 
http://whqlibdoc.who.int/publications/2004/9241546581 eng.pdf , accessed 16 February 2012. 

" See: World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: World Health Organization. 
Available at: http://whqlibdoc.who.int/publications/2003/9241591013.pdf . Accessed 16 February 2012. 

World Health Assembly. 2001. WHA54.18 Transparency in tobacco control. Available at: 
http://www.who.int/tobacco/framework/wha_eb/wha54_18/en/index.html , accessed, 28 February 2012. 

"World Health Organization. Tobacco industry interference with tobacco control. 2008. Geneva: World Health Organization. 

Available at: http://www.who.int/tobacco/resources/publications/Tobacco%20lndustrv%20lnterference-FINAL.pdf . accessed 10 November 2010. 

v See http://www.who.int/tobacco/industrv/en/ , accessed 28 February 2012. 

vi See http://www.who.int/fctc/reporting/en/ , accessed 28 February 2012. 

vii See: FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the protec- 
tion of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Geneva: World Health Organiza- 
tion. Available at: http://www.who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html , accessed 28 February 2012. 

viN See: Ghana shadow reporting: http://www,ghanaweb, com/Ghana HomePage/health/artikel.php?ID=197119 , Accessed 10 November 2010; Framework 
Convention Alliance monitoring of implementation of the FCTC: http://www.fctc. org/index,php?option=com content&view=article&id=136&ltemid=155 and 
http://www.fctc.org/images/stories/MONITOR 2010 WEB.pdf : Georgia: http://www.fctc.org. ge/index,php?lang=eng&go=news&action=archive&news cat 
id=&offset=5&order=tarigi%20desc ; Canada: http://www.healthbridge.ca/tobacco Canadian e.cfm ; InterAmerican Heart Foundation monitoring of tobacco 
control challenges for Latin America and the Caribbean: http://www.healthvcaribbean.org/publications/fctc-implementation-in-latin-america-and-the-caribbean. 
html 

" See: http://www,fctc,org/index,php?option=com content&view=article&id=680:shadow-reporting-monitoring-fctc-implementation&catid=129:implementatio 
n-monitoring&ltemid=73 , 

"WHO. 2004. Building Blocks for Tobacco Control: A Handbook. Geneva: WHO. Available at: http://whqlibdoc.who.int/publications/2004/9241546581 eng. 
pdf , accessed 16 February 2012, as reported in: World Health Organization. 2008. Tobacco Interference with Tobacco Control. Geneva: World Health Organization. 
Available at http://www.who.int/tobacco/resources/publications/tob ind int cover 150/en/index.html accessed 28 October 2010. 

*' ASH Australia. 2010. Countering Tobacco Tactics: A guide to identifying, monitoring and preventing tobacco industry interference in public health. New South 
Wales, Australia: ASH. Available at: http://www.ashaust.org.au/pdfs/TltacticsGuide.pdf , accessed 28 February 2012. 

m ASH Australia. 2010. Countering Tobacco Tactics: A guide to identifying, monitoring and preventing tobacco industry interference in public health. New South 
Wales, Australia: ASH. Available at: http://www.ashaust.org.au/pdfs/TltacticsGuide.pdf , accessed 28 February 2012. 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 
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The Union Template for Assessing Parties' Compliance 
with Guidelines for the implementation of Article 5.3 of 
the WHO Framework Convention on Tobacco Control 



The template presented in this fact sheet is a simple tool for governments to use as the first stage in implementing 
the Article 5.3 guidelines. When the template has been completed, the information contained will provide an answer 
to the question: Where are we now in our implementation of FCTC Article 5.3? 

The WHO Framework Convention on Tobacco Control 

Over 170 countries are Parties to the WHO Framework Convention on Tobacco Control (the FCTC). This global treaty 
sets out a range of evidence-based tobacco control interventions that Parties to the FCTC are in some cases required, 
and in other cases encouraged, to implement. 

Article 5.3 of the FCTC requires all Parties when setting and implementing their public health policies with respect to 
tobacco control to ". . .act to protect these policies from commercial and other vested interests of the tobacco industry 
in accordance with national law".' 

The FCTC Conference of the Parties has, by consensus, adopted guidelines on implementation of Article 5.3 of the FCTC 
for application by Parties. These set out a series of principles around preventing interference by the tobacco industry 
in public health policies relating to tobacco control, and a set of recommendations for action." 

About the Compliance Assessment Template 

The Compliance Assessment Template included in this factsheet provides a focus for systematic consideration of the 
eight core recommendations and specific sub-recommendations from the Article 5.3 guidelines in relation to the 
following: 

1. Whether the government complies with that recommendation; 

2. Which domestic agency is responsible for giving effect to the recommendation, i.e. setting policy and 
legislating for these policies; and 

3. The specific steps required to enforce each recommendation. 

The worked example of the template is an illustration of how one recommendation in the Compliance Assessment 
Template can be completed, based on a fictitious scenario. 

Issues for consideration when carrying out an assessment of a country's compliance with the Article 5.3 guidelines 
include: 

The respective roles of various domestic agencies 

What can, or must, be given effect to through administrative procedures versus legislative means 
Resourcing requirements 
Identification of priority steps for action 
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Each of these issues is explained further. 

Roles of various agencies: It may be ideal to have one government body (e.g., the department of health), or an 
inter-governmental committee, charged with oversight of implementation of the Article 5.3 guidelines. However 
all government bodies need to take steps to ensure the government as a whole complies with the FCTC Article 5.3 
obligations. Whichever oversight body is established, it must have sufficient powers to direct, monitor and sanction 
government bodies for non-compliance. 

Administrative procedures versus legislation: It will be necessary to identify steps needed to give effect to the FCTC 
Article 5.3 guidelines that may be taken administratively, i.e., developing and implementing policies or procedures, and 
those that can only be given effect through legislation by developing or amending the law and enforcing it. 

Resourcing requirements: It is important to establish what human, financial or other resources might be required to 
give effect to the Article 5.3 guidelines, and where the resources will come from. 

Identification of priority steps: It may be appropriate to introduce implementation of the Article 5.3 guidelines in 
phases. If so, the steps listed below could be considered as initial priorities: 

Step 1: Develop a national policy about the government's engagement with the tobacco industry. The Article 
5.3 Toolkit Fact Sheet 6: Model Government Directive on Implementation of Steps to Prevent Interference by the 
Tobacco Industry can be used to assist in this process. 

Step 2: Develop a code of conduct for officials and conflict of interest management policies. The Article 5.3 
Toolkit Fact Sheet 9: Model Code of Conduct Provisions and Conflict of Interest Protocols in Relation to the 
Tobacco Industry can be used to assist in this process. 

Step 3: Establish a framework for monitoring and reporting on tobacco industry conduct. The Article 5.3 Toolkit 
Fact Sheet 4: Monitoring the Tobacco Industry can be used to assist in this process. 

The Union's FCTC Article 5.3 Toolkit also includes other relevant resources, such as Fact Sheet 8: Guidance on Legislation 
to Give Effect to the FCTC Article 5.3 Guidelines and Fact Sheet 7: Model Process Guidelines for Interaction with the 
Tobacco industry. 
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Article 5.3 Guidelines: 
Compliance Assessment Template 



Key activities in 
Art. 5.3 guidelines 


Action / recommendations from Article 5.3 guidelines 

(Please refer to original clause for exact wording as the following 
text is often a summarised version.) 


Current 
status 


Role of 

relevant 

agencies 


Potential 
steps to 
implement 


(1) Raise awareness 
about the addictive 
and harmful nature 
of tobacco products 
and about tobacco 
industry 

interference with 
Parties' tobacco 
control 
policies. 


1.1 Parties should inform and educate all branches of 
government and the public about the addictive and harmful 
nature of tobacco products, the need to protect public health 
policies on tobacco control from the commercial and other 
vested interests of the tobacco industry, and the strategies 
and tactics used by the tobacco industry to interfere with 
the setting and implementation of public health policies with 
respect to tobacco control. 








1.2 Parties should . . . raise awareness about the tobacco 
industry's practice of using individuals, front groups and 
affiliated organisations to act, openly or covertly, on their 
behalf or to take action to further the interests of the tobacco 
industry. 








(2) Establish 
measures to limit 
interactions with 
the tobacco 
industry and ensure 
the transparency 
of interactions that 
occur. 


2.1 Parties should interact with the tobacco industry only 
where strictly necessary to enable them to effectively regulate 
the tobacco industry and tobacco products. Any necessary 
interaction with the tobacco industry should avoid the creation of 
any perception of a real or potential partnership or cooperation. 
If the tobacco industry engages in any conduct that may create 
a perception of partnership or cooperation, Parties should act to 
prevent or correct this perception. 








2.2 Where interactions with the tobacco industry are necessary, 
Parties should ensure that such interactions are conducted 
transparently, in public wherever possible (e.g., through public 
hearings, public notice of interactions, disclosure of records of 
such interactions to the public). 








(3) Reject 
partnerships and 
non-binding or 
non-enforceable 
agreements with 
the tobacco 
industry. 


3.1 Parties should not accept, support or endorse partnerships, 
non-binding or non-enforceable agreements or voluntary 
arrangements with the tobacco industry or entities working to 
further its interests. 








3.2 Parties should not accept, support or endorse the tobacco 
industry organising, promoting, participating in, or performing 
youth or public education or any initiatives that are directly or 
indirectly related to tobacco control. 


3.3 Parties should not accept, support or endorse any voluntary 
code of conduct or instrument drafted by the tobacco industry 
that is offered as a substitute for legally enforceable tobacco 
control measures. 








3.4 Parties should not accept, support or endorse any offer for 
assistance or proposed tobacco control legislation or policy 
drafted by or in collaboration with the tobacco industry. 
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Key activities in 
Art. 5.3 guidelines 


Action / recommendations from Article 5.3 guidelines 

(Please refer to original clause for exact wording as the following 
text is often a summarised version.) 


Current 
status 


Role of 

relevant 

agencies 


Potential 
steps to 
implement 


(4) Avoid conflicts 
of interest for 
government officials 
and employees 


4.1 Parties should mandate a policy on the disclosure and 
management of conflicts of interest that applies to all persons 
involved in setting and implementing public health policies 
with respect to tobacco control, including government officials, 
employees, consultants and contractors. 










4.2 Parties should formulate, adopt and implement a code of 
conduct for public officials, prescribing the standards with which 
they should comply in their dealings with the tobacco industry. 










4.3 Parties should not award contracts for carrying out any work 
on setting and implementing public health policies with respect 
to tobacco control to anyone with conflicts of interest with 
established tobacco control policies. 










4.4 Parties should develop policies requiring public office holders 
with an existing or previous role in setting and implementing 
public health policies with respect to tobacco control to inform 
their institutions of any intention to engage in an occupational 
activity within the tobacco industry within a specified period of 
time after leaving service. 










4.5 Parties should develop clear policies that require applicants 
for public office positions, which have a role in setting and 
implementing public health policies with respect to tobacco 
control, to declare any current or previous occupational activity 
with any tobacco industry, whether gainful or not. 










4.6 Parties should require government officials to declare and 
divest themselves of direct interests in the tobacco industry. 










4.7 Government institutions and their bodies should not have 
any financial interest in the tobacco industry, unless they are 
responsible for managing an ownership interest in state-owned 
tobacco industry. 










4.8 Parties should not allow any person employed by the tobacco 
industry or any entity working to further its interests to be a 
member of any government body, committee or advisory group 
that sets or implements tobacco control or public health policy. 










4.9 Parties should not nominate any person employed by the 
tobacco industry or any entity working to further its interests 
to serve on delegations to meetings of the Conference of the 
Parties, its subsidiary bodies or any other bodies established 
pursuant to decisions of the Conference of the Parties. 










4.10 Parties should not allow any official or employee of 
government or of any semi-/quasi-governmental body to accept 
payments, gifts or services, monetary or in-kind, from the 
tobacco industry. 










4.11 Parties should put in place effective measures to prohibit 
contributions from the tobacco industry or any entity working to 
further its interests to political parties, candidates or campaigns, 
or require full disclosure of contributions. 
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Key activities in 
Art. 5.3 guidelines 


Action / recommendations from Article 5.3 guidelines 

(Please refer to original clause for exact wording as the following 
text is often a summarised version.) 


Current 
status 


Role of 

relevant 

agencies 


Potential 
steps to 
implement 


(5) Require that 
information 
provided by the 


5.1 Parties should introduce and apply measures to ensure 
that all operations and activities of the tobacco industry are 
transparent. 








tobacco industry 
be transparent and 
accurate. 


5.2 Parties should require the tobacco industry and those 
working to further its interests to periodically submit information 
on tobacco production, manufacture, market share, marketing 
expenditures, revenues and any other activity, including 
lobbying, philanthropy, political contributions and all other 
activities not prohibited or not yet prohibited under Article 13 
of the Convention. 










5.3 Parties should require rules for the disclosure or registration 
of the tobacco industry entities, affiliated organisations and 
individuals acting on their behalf, including lobbyists. 










5.4 Parties should impose mandatory penalties on the tobacco 
industry in case of the provision of false or misleading information 
in accordance with national law. 










5.5 Parties should adopt and implement effective legislative, 
executive, administrative and other measures to ensure public 
access, in accordance with Article 12(c) of the Convention, to 
a wide range of information on tobacco industry activities as 
relevant to the objectives of the Convention, such as in a public 
repository. 










Article 20.4 of the Convention requires, inter alia, Parties 
to promote and facilitate exchanges of information about 
tobacco industry practices and the cultivation of tobacco. In 
accordance with Article 20.4(c) of the Convention, each Party 
should endeavour to cooperate with competent international 
organisations to establish progressively and maintain a global 
system to regularly collect and disseminate information on 
tobacco production and manufacture and activities of the 
tobacco industry which have an impact on the Convention or 
national tobacco control activities. 








(6) Denormalise 
and, to the extent 
possible, regulate 
activities described 


6.1 Parties should ensure that all branches of government and 
the public are informed and made aware of the true purpose and 
scope of activities described as socially responsible performed 
by the tobacco industry. 








as 'socially 
responsible' by the 
tobacco industry, 
including, but 
not limited to, 
activities described 
as 'corporate social 
responsibility'. 


6.2 Parties should not endorse, support, form partnerships with 
or participate in activities of the tobacco industry described as 
'socially responsible'. 








6.3 Parties should not allow public disclosure by the tobacco 
industry or any other person acting on its behalf of activities 
described as 'socially responsible' or of the expenditures made 
for these activities, except when legally required to report on 
such expenditures, such as in an annual report. 










6.4 Parties should not allow acceptance by any branch of 
government or the public sector of political, social, financial, 
educational, community or other contributions from the tobacco 
industry or from those working to further its interests, except for 

romnpncatinnc Hiip fn IpcjpI cpttlpmpntc or manrlatprl h\/ la\A/ r\r 
luim(jcii.i>cililjiio uuc lu i cgd i jCLLiciiidiij ui micimlicilcu yj y Id VV U 1 

legally binding and enforceable agreements. 
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Key activities in 
Art. 5.3 guidelines 


Action / recommendations from Article 5.3 guidelines 

(Please refer to original clause for exact wording as the following 
text is often a summarised version.) 


Current 
status 


Role of 

relevant 

agencies 


Potential 
steps to 
implement 


(7) Do not give 
preferential 
treatment to the 
tobacco industry. 


7.1 Parties should not grant incentives, privileges or benefits to 
the tobacco industry to establish or run their businesses. 








7.2 Parties that do not have a state-owned tobacco industry 
should not invest in the tobacco industry and related ventures. 
Parties with a state-owned tobacco industry should ensure that 
any investment in the tobacco industry does not prevent them 
from fully implementing the FCTC. 








7.3 Parties should not provide any preferential tax exemption to 
the tobacco industry. 








(8) Treat state- 
owned tobacco 
industry in the same 
way as any other 
tobacco industry. 


8.1 Parties should ensure that state-owned tobacco industry is 
treated in the same way as any other member of the tobacco 
industry with respect to setting and implementing tobacco 
control policy. 








8.2 Parties should ensure that the setting and implementing 
of tobacco control policy are separated from overseeing or 
managing the tobacco industry. 








8.3 Parties should ensure that representatives of state-owned 
tobacco industry do not form part of delegations to any 
meetings of the FCTC Conference of the Parties, its subsidiary 
bodies or any other bodies established pursuant to decisions of 
the Conference of the Parties. 








Enforcement 


Parties should put in place enforcement mechanisms or, to 
the extent possible, use existing enforcement mechanisms to 
meet their obligations under Article 5.3 of the Convention and 
these guidelines. Parties should use and enforce mechanisms to 
ensure compliance with these guidelines, such as the possibility 
of bringing an action to court, and to use complaint procedures 
such as an ombudsman system. 








Monitoring 


Monitoring implementation of Article 5.3 and the Article 5.3 
Guidelines is essential. This should also involve monitoring the 
tobacco industry, for which existing models and resources should 
be used, such as the database on tobacco industry monitoring 
of the WHO TFI. NGOs and other civil society organisations not 
affiliated with the tobacco industry could play an essential role 
in monitoring activities of the industry. 








Other 


Codes of conduct or staff regulations for all branches of 
governments should include a 'whistleblower function', with 
adequate protection for whistleblowers. 
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Worked example 



Key activities 
in Art 5.3 
guidelines 



Action / recommendations 
from Article 5.3 Guidelines 

(Please refer to original 
clause for exact wording as 
the following text is often a 
summarised version.) 



Current status 



Role of relevant agencies 



Potential steps to 
implement 



(1) Raise 
awareness 
about the 
addictive and 
harmful nature 
of tobacco 
products and 
about tobacco 
industry 
interference 
with Parties' 
tobacco control 
policies. 



1.1 Parties should inform 
and educate all branches 
of government and the 
public about the addictive 
and harmful nature of 
tobacco products, the need 
to protect public health 
policies for tobacco control 
from commercial and other 
vested interests of the 
tobacco industry and the 
strategies and tactics used 
by the tobacco industry to 
interfere with the setting 
and implementation of 
public health policies with 
respect to tobacco control. 



Partially comply 
with the Guidelines. 

Limited 

government-led 
education of the 
State sector or the 
public regarding 
the need to protect 
public health 
policies from the 
tobacco industry, 
and specific 
strategies used by 
industry. 

Some reference in 
past mass media 
campaigns to 
tobacco industry 
tactics (on ad hoc 
basis, not led or 
encouraged by the 
government). 



Ministry of Health (MOH) 
is obvious lead for this 
work, in conjunction with 
the Article 5.3 Oversight 
Body 

All departments, 
ministries, state-owned 
enterprises, educational 
bodies, etc. should be 
involved in a health-led 
education strategy. 



Develop a government 
policy statement or 
information circular on 
past activities of industry, 
including the strategies 
and approaches used by 
the tobacco industry. This 
can link in or form part of 
formal notification to state 
sector of the government 
policy on non-engagement 
with industry (see section 
2.1 of this template). 

Ministry of Health to run 
seminars for all state sector 
staff involved in research, 
policy development, 
education programs, tax 
policy, economic policy, etc. 
that touch on tobacco use 
and control. 

Incorporation of reference 
to tobacco industry 
strategies in government- 
funded media campaigns 
and resources (MOH 
to provide guidance to 
providers of mass media 
and education services 
regarding incorporation of 
key messages). 



1.2 Parties should raise 
awareness about the 
tobacco industry's practice 
of using individuals, front 
groups and affiliated 
organisations to act, openly 
or covertly, on their behalf 
or to take action to further 
the interests of the tobacco 
industry. 



Non-compliant 
in relation to the 
Guidelines. No 
government-led 
action in this 
area; left to NGOs 
and researchers 
to identify and 
publicise any such 
linkages. 



Ministry of Health lead. 



Include as one of the 
industry strategies in 
the government policy 
statement or information 
circular, and in training 
(see above), based 
on evidential review 
of tobacco industry 
documents relating to [this 
country]. 

Consider the establishment 
of a tobacco industry 
monitoring function, 
perhaps in partnership 
with academic institution 
or other provider. 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 




Model Government Directive on Implementation of Steps 
to Prevent Interference by the Tobacco Industry 

Purpose of the Model Directive 

This fact sheet is designed to be used by Parties to the WHO Framework Convention on Tobacco Control (FCTC) 
who wish to give effect to provisions in the Guidelines on Implementation of Article 5.3 that can be done through 
administrative decree, to be overseen by a national oversight body charged with ensuring effective implementation. 
It will also be of use to non-parties to the FCTC who similarly wish to implement steps to prevent the tobacco industry 
interfering in public health policy. 

Oversight of implementation 

It is important that one agency be charged with overseeing implementation of a directive on preventing tobacco 
industry interference and ensuring that all government bodies take active steps to comply. This body would ideally be 
an existing national agency with a mandate for overseeing the performance of the government/state/public sector and 
implementation of government-wide policies and directives. Alternatively, some governments may choose to establish 
cross-governmental committees to specifically implement Article 5.3. However, if such a committee is established, it 
must be given powers to direct, monitor and report on government bodies' compliance with the directive. A lack of 
mandate or powers on the part of that oversight body will severely limit the effectiveness of the directive in ensuring 
compliance with Article 5.3. 

Use of legislation, and other policy instruments 

Some or all of the measures outlined in the following model directive could be implemented through legislation. This 
will provide a stronger mandate for full implementation. Article 5.3 Toolkit Fact Sheet 8: Union Guidance on Legislation 
to Give Effect to the FCTC Article 5.3 Guidelines has been developed to support Parties in this regard. This resource also 
includes discussion of provisions of the Article 5.3 guidelines that can only be implemented via legislation. 

Some provisions in the following Model Directive, related to conduct expectations of government officials and 
management of conflicts of interest, are expanded upon in Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct 
Provisions and Conflict of Interest Protocols in Relation to the Tobacco Industry. 

It should be noted that international agencies, such as the Organization for Economic Development, have developed 
guidance on transparent, accountable and corruption-free government. The following model directive and the model 
policy statement (Article 5.3 Toolkit Fact Sheet 9) draw on these resources. 

In addition, The Union has developed Article 5.3 Toolkit Fact Sheet 7: Model Process Guidelines for Interaction with 
the Tobacco Industry, which provides suggested guidelines for how governments should hold meetings and other 
engagements with the tobacco industry. Country-specific guidelines of this nature could be attached to a government 
directive based on this Model Directive, as in Annex 2. 
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Flexibility and prioritising action 

It is also important to note that, while certainly desirable, some Parties may not find it possible to introduce all 
measures contained in this Model Directive in one step; for example, the establishment of a monitoring body will 
require resources as well as a recognised mandate from the government. However, it is hoped that over time 
Parties will be able to introduce the majority of these measures, either through a government directive as proposed, 
or through legislation (or both). 

A series of other resources has also been produced by The Union to support Parties, including: 

Article 5.3 Toolkit Fact Sheet 1: How Do I Take Steps to Prevent the Tobacco Industry Interfering in 
My Country? 

Article 5.3 Toolkit Fact Sheet 2: The WHO Framework Convention on Tobacco Control: Preventing Interference 
by the Tobacco Industry. 

Article 5.3 Toolkit Fact Sheet 3: Why Do We Treat the Tobacco Industry Differently from Other Industries? 
Article 5.3 Toolkit Fact Sheet 4: Monitoring the Tobacco Industry. 

Article 5.3 Toolkit Fact Sheet 5: Template for Assessing Compliance with the Article 5.3 Guidelines. 
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Model Government Directive 



Directive to all [government/state/public] bodies on implementation of steps to prevent 
interference by the tobacco industry (FCTC Article 5.3 Guidelines) 



1. Background 



1.1 The WHO Framework Convention on Tobacco Control ('the FCTC')' was developed in response to the 
globalisation of the tobacco industry and tobacco use and the ensuing harms. It sets out the necessary 
principles, obligations and tobacco control measures that are required in order to combat the global 
tobacco epidemic. Article 5.3 of the FCTC requires all Parties, when setting and implementing their public health 
policies with respect to tobacco control, to: 

". . . act to protect these policies from commercial and other vested interests of the tobacco industry in 
accordance with national law". 

1.2 This mandate has been expanded further in the FCTC Conference of the Parties' Guidelines for 
Implementation of Article 5.3." These emphasise through guiding principles and recommendations that Parties 
should implement measures to prevent interference by the tobacco industry in all branches of government 
that may have an interest in, or the capacity to affect, public health policies with respect to tobacco control. 

1.3 These measures are necessary due to the behaviour of the tobacco industry aimed at undermining tobacco 
control efforts - in many cases successfully - and the fact that, unlike other consumer products, there are no 
safe ways of using tobacco products. This has led governments and international agencies to conclude that 
there is a fundamental and irreconcilable conflict between the tobacco industry's interests and public health 
policy interests.'" 

1.4 Other provisions of the FCTC, and guidelines developed to guide their implementation, govern other aspects 
of industry behaviour that Parties to the FCTC have agreed should be prohibited or limited. For example, the 
Guidelines on Implementation of Article 13 of the FCTC'" propose a ban on all contributions from tobacco 
companies to any other entity for 'socially responsible causes' as it constitutes advertising and promotion. 



See Article 5.3 Toolkit Fact Sheet 3: Why Do We Treat the Tobacco 
Industry Differently from Other Industries? 



2. Purpose of this Directive 

2.1 As a Party to the FCTC, the government has an obligation to take steps to protect its policy setting and law 
making from the commercial and other vested interests of the tobacco industry. This Directive sets out how 
the government intends to do this, by imposing specific obligations with which all government agencies and 
bodies, as well as all persons working for or acting on behalf of those agencies and bodies, must comply. 

3. Coverage 

3.1 This Directive constitutes a binding obligation on all government ministries, departments, agencies, bodies, 
quasi- or semi-governmental institutions, boards, committees, commissions and other in-whole or in-part 
state-run or state-funded bodies in all branches and at all levels of government. 

4. Implementation of this Directive 

4.1 This Directive shall come into force on [date]. 

4.2 The [Ministry/Department/Committee/ ... of .... ('the Article 5.3 oversight body')]" is responsible for 
overseeing the implementation of this Directive, and ensuring implementation of the Directive is 
consistent with the Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco 
Control." 1 
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4.3 The [Article 5.3 Oversight Body] will: 

Promote public awareness, including awareness within the tobacco industry, of this Directive so that there 
is a clear understanding of the obligations of government bodies with respect to implementation of this 
Directive. 

Monitor compliance with this Directive by all government bodies. 

Raise any incidents of alleged or actual breaches of this Directive with the relevant heads of government 
bodies. 

Monitor progress with investigation and/or resolution by the heads of government bodies of any incidents 
of alleged or actual breaches of this Directive. 

Impose appropriate sanctions for breaches of this Directive. 

Report annually to the [Minister of ... / Executive Arm of Government / Parliament] on the 
implementation of, and compliance with, this Directive, including the number of breaches of the Directive 
and by which government bodies. 

Periodically review and update this Directive to ensure it keeps pace with changes in tobacco industry 
tactics designed to influence public policy setting, or any deficiencies in implementation, monitoring and 
enforcement of the Directive. 



4.4 The [Article 5.3 Oversight Body] may issue further advice and supporting materials from time to time in support 
of government bodies' compliance with this Directive. This may include determining sanctions for breaches of 
this Directive by the government body and/or personnel concerned, including outlining specific sanctions that 
will be imposed for initial and ongoing breach of specific provisions. 

4.5 The [Article 5.3 Oversight Body] may also establish and oversee a central web-based repository for registering 
government bodies' engagements with the tobacco industry in accordance with section 6.2.4 of this Directive. 
If it does not, the [Article 5.3 Oversight Body] will promote public access to individual government bodies' 
web-based repositories of information on tobacco industry engagements. 

4.6 The head of each government body must: 

Take active steps to meet all obligations under this Directive. 

Actively promote the existence of the Directive and compliance by all personnel with it. 

Implement agency-specific policies and procedures to give effect to the Directive. 

Put in place, and take, appropriate disciplinary steps against personnel who breach this Directive. 

Establish, maintain and publicly promote an accurate and up-to-date web-based record of all interactions 
with the tobacco industry in accordance with section 6.2.4 of this Directive. 

Investigate, and report within 30 calendar days, any alleged breach of the Directive by that government 
body or its officials, employees, or agents. 

Establish a mechanism for its officials, employees or agents to report alleged breaches of the Directive 
without fear of reprisal. 

Report to the [Article 5.3 Oversight Body], in line with Annex 1. 

Support tobacco industry monitoring efforts by [the Tobacco Industry Monitoring Agency]. 

4.7 The [Tobacco Industry Monitoring Agency]"" is charged with: 

Reviewing all reported interactions between government bodies and the tobacco industry, recorded and 
publicised in line with section 6.2.4 of this Directive and reports on breaches of the Directive submitted 
by government bodies. 

Monitoring the activities of lobbyists, front groups and others working to further the interests of the 
tobacco industry. 



STOP 

FCTC Article 5.3 Toolkit. Factsheet 6 

tobacco industry 
interference 



Reviewing industry publications, including marketing and economic analyses on domestic tobacco 
issues, taking note of the authors and institutions. 

Monitoring and recording all so-called corporate and social responsibility activities by the tobacco 
industry that come to light"'". 

Regular monitoring of local industry websites. 

Identifying organisations and activities sponsored by the industry domestically. 

Reviewing reports on the enforcement of tobacco-related laws and court cases that result from their 
infringement. 

Monitoring tobacco industry interactions, contacts, and communications with other parts of 
government, if not reported by some other mechanism. 

Monitoring any other industry activities and tactics that may come to light. 

In partnership with the [Article 5.3 Oversight Body] - if that body is a separate agency from the 
Tobacco Industry Monitoring Agency - publicly reporting on tobacco industry conduct on a regular (at 
least monthly) basis, as well as producing an annual summary report of significant tobacco industry 
strategies and tactics aimed at influencing public health policy with respect to tobacco control. 



See Article 5.3 Toolkit Fact Sheet 4: 
Monitoring the Tobacco Industry 



5. Definitions 

5.1 The following definitions shall apply: 

'Conflict of interest' shall mean a situation where there is a conflict between the public duties and 
private interests of a public office holder - or a close family member - having responsibility for tobacco 
control, where the public office holder has or is subject to tobacco-related interests which could improperly 
influence the performance of his or her official duties and responsibilities. A close family member 
includes [at least the spouse or life partner, parent, child or sibling] of the public office holder. 
Interest includes any personal, financial, or any other interest in the tobacco industry, such as having an 
existing ownership or investment therein, or income derived from services provided to the tobacco industry; 
being an officer or a member of the board of directors of a corporation (including its subsidiaries, 
affiliates, branches) or a partner in partnership engaged therein, and receiving any contribution 
therefrom. This includes receiving or accepting any offer or contribution from the tobacco industry, even 
if a promise of favourable consideration is not given in exchange. A conflict of interest shall be deemed to 
exist where a perception of conflict of interest may exist or arise. 

'Contributions' shall mean anything given, whether monetary or in-kind, in favour of an official or 
employee of government, or an agency or institution he/she is affiliated with, other than those required 
by law. This includes, but is not limited to, any act, right, charity, payment, gift, service, gratuity, favour, 
perquisite, entertainment, loan, funding, and technical, financial, legal and other resources or support. 

'Government body' includes all government ministries, departments, agencies, bodies, quasi-or semi- 
governmental institutions, boards, committees, commissions, and other state-run or state-funded bodies 
in all branches and at all levels of government. Where obligations are imposed on government bodies by 
this Directive, those obligations become the obligations of all personnel of such bodies. 

'Interaction' with the tobacco industry includes, without limitation, any of the following: telephone, 
email, social media or face-to-face communication, including meetings, conversations and the submission 
of written or recorded materials. It includes both formal and informal or social interactions. 

'Personnel' in relation to a government body, means all employees, contractors, providers or other 
persons acting on behalf of, or providing services for, that government body, whether such activities, 
work, or service are gainful or not. 
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'So-called corporate social responsibility activities' shall mean activities of the tobacco industry with 
the aim, effect or likely effect of promoting, enhancing or marketing the corporate brand, product, public 
relations, or related image. These may include any youth, public education, political, social, financial, 
educational, or community contributions of any kind or any other activity to promote, enhance or market 
the corporate brand, product, public relations, or related image of the tobacco industry.'" 

'Tobacco control' means a range of supply, demand, and harm reductions strategies that aim to 
improve the health of a population by eliminating or reducing their consumption of tobacco products and 
exposure to tobacco smoke. 

'Tobacco control policies' or 'public health policies with respect to tobacco control' includes policies 
relevant or related to tobacco control, such as tax, price, trade, business and employment policies. 

'Tobacco industry' includes all organisations, entities, associations, and individuals that engage 
in work for or on behalf of the tobacco industry, such as, but not limited to, tobacco manufacturers, 
wholesalers,distributors,importersoftobaccoproducts,growers,tobaccoretailers,frontgroupsandanyother 
individuals or organisations, including, but not limited to lawyers, scientists and lobbyists that work to 
further the interests of the tobacco industry. 

'Tobacco industry interference' refers to a broad array of tactics and strategies used directly or 
indirectly by the tobacco industry to interfere with, or influence, the setting and implementation of 
effective tobacco control measures. 



6 Obligations 

6.1 Raising awareness 



6.1.1 The head of each government body, with information and support provided by the [Article 5.3 Oversight Body], 
shall conduct a sustained campaign to raise awareness among all personnel, but especially focussed on those 
personnel likely to be involved in, or contribute to, the development, implementation or evaluation of public 
health policies with respect to tobacco control, about: 

the addictive and harmful nature of tobacco products; 

the need to protect tobacco control policies from the commercial and other vested interests of the 
tobacco industry; 

the strategies, tactics, and front groups used, openly or covertly, by the tobacco industry to undermine 
and subvert the development and implementation of effective tobacco control policies and advance its 
influence, including the true purpose and scope of so-called corporate social responsibility activities"; 
and, 

this Directive and obligations on all personnel under it. 

6.1.2 The focus of the sustained awareness campaign is to create a clear understanding of tobacco industry 
interference strategies and the implications of that interference, and their obligations under the Directive. The 
awareness campaign shall be designed to be consistent with the government's obligations under Article 12 of 
the FCTC. xi 

6.1.3 The head of each government body shall be responsible for: 

Ensuring that all relevant personnel participate in the campaign. 

Ensuring that any information gathered from the campaign is actively used to continue to develop and 
improve tobacco control policy. 



6.2 Limiting interactions and ensuring transparency 

6.2.1 Government bodies' interactions with the tobacco industry shall be limited to only those strictly necessary for 
the effective regulation, supervision or control of the tobacco industry and tobacco products. 
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6.2.2 Necessary tobacco industry-government interactions will include, for example, those having to do with: 



licensing 

compliance inspections 

identifying contraband tobacco products"'' 

enforcement actions 

proactive or defensive litigation 

mandated tobacco industry reporting 

constitutionally-required consultation with affected parties on proposed new policy and legislation. 

6.2.3 Prohibited interactions include the following examples: 

Working with the tobacco industry or accepting its assistance to draft legislative or policy proposals and 
other forms of lobbying by the tobacco industry. 

Participation in, or attendance at, industry-initiated or industry-funded policy meetings, seminars, 
dialogues, and other forums. 

Allowing the tobacco industry to play any role that is properly a government function in carrying out 
monitoring or enforcement. 

Partnering with the tobacco industry or accepting or endorsing tobacco industry involvement in any 
tobacco control or public health programmes, such as public education and youth tobacco use prevention 
campaigns. 

Any other interaction, in either a formal or informal setting, that is not strictly necessary for effective 
regulation of the tobacco industry or tobacco products. 

6.2.4 Where interactions with the tobacco industry are necessary, government bodies must: 

Ensure that all such interactions are conducted transparently. Whenever possible, interactions should be 
conducted in public, for example through public hearings. 

Require minutes to be taken at all meetings, or otherwise record details of any other interaction with 
the tobacco industry, providing sufficient detail to establish, at a minimum, the parties involved, matters 
discussed or considered, any decisions taken, any follow up activity planned or anticipated, the date, 
location, method of the interaction or contact, and any other details as may be prescribed in law and/or 
policies. 

Disclose all minutes or other records of interactions to the public in a timely manner. Where possible 
this should be undertaken through placing such records on the website of the government body or, if 
established by the [Article 5.3 Oversight Body], the central web-based repository for registering 
government bodies' engagements with the tobacco industry. 

6.2.5 All interactions will be conducted according to the Guidelines for Interactions with the Tobacco Industry 
(Annex 2). 



See Article 5.3 Toolkit Fact Sheet 7: Model Process 
Guidelines for Interactions with the Tobacco Industry 



6.2.6 Where an unsolicited interaction with the tobacco industry occurs (for example, a telephone call or 
correspondence from a member of the tobacco industry), the government body representative receiving that 
approach must immediately notify the industry representative of the existence of this Directive and rules of 
engagement between government bodies and the tobacco industry, and cease interaction until those rules 
of engagement are properly followed. The interaction shall be recorded as per the requirements set out in 
section 6.2.4 of this Directive. 
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6.2.7 All necessary interactions with the tobacco industry shall be carried out in such a way as to avoid the creation 
of any perception of a real or potential partnership or cooperation resulting from, or on account of, such 
interaction. In the event the tobacco industry engages in any conduct that may create such a perception, 
government bodies must immediately, and publicly, take steps to prevent or correct this perception. 

6.3 Rejecting partnerships with the tobacco industry 

6.3.1 No government body shall, directly or indirectly, accept, support or endorse: 

Any potential or real partnership or cooperation of any kind, other than that which is legally mandated, 
with the tobacco industry. 

Any initiatives or activities of the tobacco industry described, characterised, implied, or likely to be 
perceived as socially responsible, including youth-based initiatives, public education, or any initiatives 
that are directly or indirectly related to tobacco control or public health. 

Any voluntary, non-binding or non-enforceable agreement, memorandum of understanding, voluntary 
arrangement, or tobacco industry code of conduct, position paper, policy or instrument drafted by or in 
collaboration with the tobacco industry in the place of legally enforceable tobacco control measures. 

Any proposals, drafts, or offers of assistance with the development or implementation of policies, 
legislation, regulations, or programmes for, or relevant or related to, tobacco control. 

Any direct or indirect financial or resource contributions or involvement in any manner in any initiative, 
campaign, or programme directly or indirectly related to tobacco control or public health, including but 
not limited to, youth access and education programmes, public education campaigns, and other initiatives 
from the tobacco industry. 

Any voluntary contribution of any kind, financial or otherwise, unless such contribution results from legal 
action. 

6.3.2 Any government body that receives any offer of partnership or contribution by the tobacco industry along the 
lines of those listed in section 6.3.1 shall respond to and record that offer in accordance with section 6.2.6 of 
this Directive. 

6.3.3 If, at the time of commencement of this Directive any government body is engaged in any partnership or other 
interaction with the tobacco industry that is inconsistent with Section 6.3.1 of this Directive, that government 
body shall take immediate steps to exit that arrangement. Where legal (for example, contractual) obligations 
exist that may prevent immediate exit, the government body shall report those obligations to the [Article 
5.3 oversight body] and work with the [Article 5.3 oversight body] to exit the arrangement at the soonest 
opportunity. 

6.4 Conduct of government bodies and their personnel in managing conflicts of interest 

6.4.1 The [Article 5.3 oversight body] shall develop a government policy statement on codes of conduct and 
management of conflict of interest in relation to the tobacco industry. All government bodies shall adopt and 
implement the provisions of this Policy Statement within, or alongside, their existing code(s) of conduct and 
conflict of interest procedures, ensuring that all personnel comply with all provisions. 



See Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct Provisions 
and Conflict of Interest Prvotocols in Relation to the Tobacco Industry 



6.4.2 All government bodies must take, and must ensure their personnel take, all necessary steps to avoid where 
possible any perceived or actual conflicts of interest with respect to the tobacco industry, and to disclose and 
manage any conflicts of interests that do arise. 

6.4.3 Government body personnel who have a role in setting and implementing public health policies with 
respect to tobacco control shall inform the government body about any intention on their part to engage in an 
occupational activity with or within the tobacco industry, whether gainful or not, within one year of their 
planned departure from the government body. 



STOP 

accoindus 
interference 



FCTC Article 5.3 Toolkit. Factsheet 6 

tobacco industry 



6.4.4 Any persons applying to join a government body that has a role in setting and implementing public health 
policies with respect to tobacco control must declare any current or previous work for, or on behalf of, the 
tobacco industry, whether gainful or not. 

6.4.5 Former government body personnel who have joined the tobacco industry after employment with the 
government body are strictly prohibited after resignation/separation or retirement from engaging, directly 
or indirectly, with incumbent government body personnel, on any matter/case pending with the government 
body, for a period of [6/12/24/36] months after departure. 

6.4.6 Government bodies shall not award any contracts for work to, engage or otherwise retain any individuals or 
institutions to work or serve in any capacity with responsibility for setting and implementing public health 
policies with respect to tobacco control if that person or institution is also working on behalf of the tobacco 
industry, or has done so within the previous [6/12/24/36] months, or if that person has or could have any 
other conflict of interest with the tobacco control responsibilities of the position, contract award, or service 
appointment due to current or past affiliation of any kind with the tobacco industry. 

6.4.7 Officials and employees of government bodies shall be required, in all contracts with consultants and 
contractors, prior to any engagement with the government body, to execute a declaration of interest in the 
tobacco industry and a stipulation providing for the cancellation or termination of the contract in the event it 
is discovered that such consultants or contractors have an existing interest in the tobacco industry or a past 
undeclared interest. 



See the Conflict of Interest Disclosure Form 

(Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct 

Provisions and Conflict of Interest Protocols in Relation to the Tobacco Industry) 



6.4.8 Government bodies, including those managing government or shared public investment portfolios, shall 
ensure that all investments exclude tobacco industry interests. Where government investment portfolios 
existing at the time of commencement of this Directive do include tobacco industry investments, or where it is 
unclear whether investment portfolios do or do not include investments in the tobacco industry, government 
bodies have 12 months to adopt responsible investment principles that exclude investments in the tobacco 
industry.""' 

6.4.9 Any personnel within government bodies that have a role in setting or implementing public health policies with 
respect to tobacco control are prohibited from personally investing in any business in the tobacco industry. 
Any such personnel who hold personal investments in the tobacco industry at the date of commencement of 
this Directive or on subsequently joining the government body must divest themselves of these investments 
within sixty calendar days. xiv 

6.4.10 Government bodies shall ensure that no person with a tobacco-related conflict of interest shall be a 
member on any government board, commission, committee, advisory group, or other working group with 
responsibility for developing or implementing public health and tobacco control policies. This includes 
both domestically and in international forums where the government is represented. Where an individual 
with a tobacco-related conflict of interest is an existing member of such a government board, commission, 
committee or group at the time of the commencement of this Directive, the overseeing government body shall 
take steps to remove that person within [3/6/12] months or, if this is not immediately possible due to legal or 
contractual reasons, shall consult with the [Article 5.3 Oversight Body] over possible stepsto removeor manage the 
conflict of interest. 

6.4.11 Government bodies and their personnel must not solicit or accept, directly or indirectly, any gift, gratuity, 
favour, entertainment, loan or anything of monetary value in the course of their official duties or in 
connection with any operation being regulated by, or any transaction which may be affected by, the functions 
of their office from any person or business related to the tobacco industry. Any such offer by the tobacco 
industry of a gift, gratuity or other offering must be reported to the [Article 5.3 Oversight Body] and recorded 
in accordance with section 6.2.6 of this Directive. 
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6.4.12 While not subject to this Directive, [ministers and members of parliament/the executive/the judiciary/elected 
representatives] may face similar perceived or actual conflicts of interest in relation to the tobacco industry 
(e.g. through political party donations). Such matters are dealt with [under separate codes of conduct/cabinet 
protocols/expectations of conduct/legislation]. If a government body or any person working for or on behalf of 
a government body is concerned over tobacco industry interference in relation to any [elected/appointed state 
representative] not covered by this Directive, they should raise this with the [Article 5.3 Oversight Body] which 
shall, if warranted, raise that matter with [that body's minister or other body to which it is accountable]. 

6.5 Transparent and accurate information 

6.5.1 Where interactions are held with the tobacco industry, government bodies should always seek to verify through 
reputable and independent sources the veracity of any information provided by the tobacco industry. 

6.5.2 When government bodies are designing and implementing tobacco control policy and legislation, the 
imposition of requirements on the tobacco industry to supply information for policy and legislative 
development should be a key consideration. Any information provided through legislation should be made 
readily available to the public by government bodies. 

6.6 Denormalising 'socially responsible' activities 

6.6.1 Government bodies should report to [the Tobacco Industry Monitoring Agency], any activities by the 
tobacco industry which are undertaken as part of tobacco companies' so-called corporate social responsibility 
activities. These may include financial or other resource contributions to non-governmental organisations 
or individuals for community and social development, environmental, poverty alleviation or disaster relief 
purposes. xv 

6.6.2 Government bodies shall not, directly or indirectly, endorse, support, form partnerships with, or participate 
in the so-called corporate social responsibility activities sponsored and promoted by the tobacco industry and 
shall not accept contributions from the tobacco industry except for compensations due to legal settlements or 
mandated by law. 

6.6.3 In case any perception or impression of a real or potential partnership or cooperation with the tobacco 
industry, or support for or participation in the tobacco industry's so-called corporate social responsibility 
activities is created, the government body concerned shall remove and/or publicly correct such perception 
immediately. 

6.7 Preferential Treatment 

6.7.1 Government bodies are prohibited from providing incentives, privileges, benefits or exemptions to the 
tobacco industry to run or promote their businesses domestically or internationally. This prohibition includes, 
but is not necessarily limited, to any form of subsidies, investment incentives, direct investments or loans, tax 
exemptions or reductions or any other form of favourable tax treatment, and research and development grants 
or loans. 



6.7.2 In relation to existing incentives, privileges or other benefits being provided to the tobacco industry, contrary 
to section 6.7.1 of this Directive, at the time of commencement of this Directive, all government bodies must: 

Review, document, and make publicly accessible information relating to any government incentive, 
privilege or other benefit that may have been extended or allowed to be extended to the tobacco 
industry. 

Monitor to ensure that any such incentives, privileges, or benefits granted, even if applied to businesses at 
large, are removed in the case of the tobacco industry as soon as practicable. 

Promote legislation to remove any incentives, privileges or other benefits that are guaranteed under law. 

Where incentives, privileges or other government-sponsored benefits will not be able to be removed 
within 12 months of commencement of this Directive, notify the [Article 5.3 Oversight Body] and agree a 
timeframe for removal of that benefit. 
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6.8 State-owned tobacco industry 

6.8.1 Government bodies must ensure that: 

They treat state-owned tobacco industry, and its representatives, in exactly the same manner as any 
other member of the tobacco industry when it comes to government bodies' setting and implementing 
tobacco control policies and legislation and in strict conformity with all provisions of this Directive. 

Setting and implementing tobacco control policy are separated from the oversight or management of 
the state-owned tobacco industry. 

Representatives of the state-owned tobacco industry do not sit on or participate in any government 
tobacco control committees, boards or other bodies, domestically or internationally, including on any 
delegations, committees, working groups or other subsidiary bodies of the FCTC Conference of the 
Parties. 



Any investment in the state-owned tobacco industry does not prevent the government from fully 
implementing the FCTC and meeting all its obligations under it. 



The contact person for any queries over implementation of this Directive, or for submission of reports required 
under it, is: [add details] 



Annex 1 



Report on Breaches of the Directive on Implementation of Steps to Prevent Interference 
by the Tobacco Industry (FCTC Article 5.3 Guidelines) 

All government bodies are required to report all breaches of the Directive as well as the actions taken to remedy the 
alleged or actual breaches within 30 calendar days of the breach or alleged breach occurring. 



Please report the following information in relation to each breach of the Directive. 



Name of submitting government body: 


Name and contact details of person submitting the report: 


Name of authorising senior manager: 


Date of 
breach 


Section 
of the 
Directive 
breached 


Nature of the breach 


Steps taken to resolve 
the breach, including 
any sanctions imposed 
for serious misconduct 


Any ongoing breach or unresolved 
matter requiring discussion with the 
[Article 5.3 Oversight Body] 
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Annex 2: 

Guidelines for Interactions with the Tobacco Industry 

[Consider adoption, with country-specific modifications, of the model guidelines set out in Article 5.3 Toolkit Fact 
Sheet 7: Process Guidelines for Interaction with the Tobacco Industry] 



'See: World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: World Health Organization. Available at: 
http://whqlibdoc.who.int/publications/2003/9241591013.pdf , accessed 16 February 2012. 

" See: FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the protection 
of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Available at: 
http://www.who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html , accessed 16 February 2012. 
'" Ibid. See Principle 1, p2. 

iv FCTC Conference of the Parties. Guidelines for implementation of Article 13 of the WHO Framework Convention on Tobacco Control (Tobacco advertising, 
promotion and sponsorship). In: Guidelines for implementation of the WHO FCTC. Geneva: World Health Organization. Available at: http://www.who.int/fctc/ 
guidelines/article 13.pdf , accessed 4 March 2012. 

" Explanatory Note: It is important that one agency be charged with overseeing implementation of this directive and in ensuring that all government bodies take 
active steps to comply with it. This body is ideally an existing national agency with a mandate for overseeing the performance of the government/state/pub- 
lic sector and implementation of government-wide policies and directives. Alternatively, some governments are establishing cross-governmental committees 
specifically to implement Article 5.3. However, if this is intended, such a committee must be given powers to direct, monitor and report on government bodies' 
compliance with this directive. A lack of mandate or powers on the part of that oversight body will severely limit the effectiveness of this directive in ensuring 
compliance with Article 5.3. 

"'See: FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the protec- 
tion of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Available at: http://www.who. 
int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html . accessed 16 February 2012. 

™ Explanatory Note: One domestic agency should be charged with this role. It may be the ministry/department of health or the ministry/department responsible 

for business regulation. Alternatively, the [Article 5.3 Oversight Body] might take on this role as part of its implementation function. 

""'This sub-clause is only required where a government has not yet banned corporate social responsibility activities by the tobacco industry. 

'* This definition is only required where a government has not yet banned corporate social responsibility activities by the tobacco industry. Note: the Guidelines 

for Implementation of Article 13 of the FCTC recommend that parties ban all forms of corporate social responsibility activities. Where a Party has not yet taken 

steps to ban CSR, the government should ensure that it at least disassociates itself from all such activities by the tobacco industry. 

" This sub-clause is only required where the government has not yet banned corporate social responsibility activities by the tobacco industry. 

" World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: World Health Organization. Available at: http://whqlibdoc.who. 

int/publications/2003/9241591013.pdf , accessed 16 February 2012. 

™ Determination of what constitutes 'contraband product' will remain a government role but engagement with the tobacco industry may be required to enable 
an effective response to allegations of contraband product. 

Explanatory Note: If a government has holdings in a state-owned tobacco industry, then this clause should be modified to exclude this interest ™ An exception 
may be made by the [Article 5.3 Oversight Body] for named official(s) to hold a nominal number of shares to facilitate their access to shareholder meetings for 
the purpose of a) attending those meetings for information gathering purposes and b) where possible presenting or clarifying the government's opposition to 
intended tobacco company initiatives. 

™ This clause is only required where a government has not yet banned corporate social responsibility activities by the tobacco industry. 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 




Model Process Guidelines for Interaction with the 
Tobacco industry 

These process guidelines are designed to be used domestically by Parties to the WHO Framework Convention on 
Tobacco Control (FCTC) when implementing their obligations under Article 5.3. Adoption of the process guidelines will 
enable parties to give effect to those provisions of the Guidelines on Implementation on Article 5.3 of the FCTC calling 
on Parties to limit interactions with the tobacco industry to those necessary for effective regulation and to ensure the 
transparency of such interactions. The process guidelines will also be of use to non-parties to the FCTC who wish to 
take similar steps. 

The Union has also developed Article 5.3 Toolkit Fact Sheet 6: Model Government Directive on Implementation of 
Steps to Prevent Interference by the Tobacco Industry for use by Parties. If adapted and adopted by governments, 
this directive would set specific requirements for all government bodies that interact, or could interact, with the 
tobacco industry. The attached process guidelines are designed to complement and support the Model Directive by 
providing a simple checklist for government bodies to follow when holding meetings or other interactions with the 
tobacco industry. 
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South East Asian Tobacco Control Alliance. 2001. Proposed Ethical Guidelines On How a Tobacco Control 
Advocate Should Respond. Thailand: SEATCA. Adapted from: Ethical Guidelines developed by Judith 
Mackay and Mary Assunta. Available at: http://www.ctcpak.org/docs/ngo/Ethical Guidelines.pdf 

Republic of the Philippines, Department of Health. 2010. Department Memorandum No. 2012-0126. 
Protection of the Department of Health, including all of its Agencies, Regional Offices, Bureaus or 
Specialized/Attached Offices/Units against Tobacco Industry Interference. Manila: Republic of the 
Philippines Department of Health. Available at: http://home.doh.gov.ph/dm/dm2010-0126.pdf 

Republic of the Philippines, Civil Service Commission and Department of Health. 2010. Joint Memorandum 
Circular No. 2010-01. Manila: Republic of the Philippines Civil Service Commission and Department of 
Health. Available at: 

http://www.tobaccocontrollaws.org/files/live/Philippines/Philippines%20-%20JMC%202010-01%20-%20 
national.pdf 

Campaign for Tobacco-Free Kids. 2012. Essential Elements of FCTC Article 5.3 Implementing Measures. 
(Draft at the time of this resource's development). This will be made available at: 
http://www.tobaccocontrollaws.org/learn-more/resources/ 
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Model Process Guidelines for 
Interaction with the Tobacco Industry 



Introduction 



Article 5.3 of the WHO Framework Convention on Tobacco Control (FCTC) requires all Parties to the FCTC, when setting 
and implementing their public health policies with respect to tobacco control, to: 

". . . act to protect these policies from commercial and other vested interests of the tobacco industry in 
accordance with national law"." 

To assist Parties, the Conference of the Parties to the FCTC developed guidelines on implementation of Article 5.3. The 
guidelines state that Parties should establish measures to limit interactions with the tobacco industry to only those 
necessary for effective regulation of tobacco products and the tobacco industry and to ensure that such interactions 
are conducted transparently. The guidelines apply to all branches and all levels of government that may have an 
interest in, or the capacity to affect, public health policies with respect to tobacco control. 

Measures to limit interaction with the tobacco industry are necessary due to past (and ongoing) behaviour of the 
tobacco industry aimed at undermining tobacco control efforts. They are also necessary because, unlike any other 
consumer product, tobacco products kill when used as directed. This has led many governments and international 
agencies to conclude that there is a fundamental and irreconcilable conflict between the tobacco industry's interests 
and public health policy interests.'" 

The following guidelines should be followed by all government bodies'" in all instances of interaction" with the tobacco 
industry/' regardless of how minor those interactions might appear to be. 

Approval for interactions 

All requests by the tobacco industry for meetings or other forms of interaction with government bodies must be 
submitted in writing, clearly spelling out the nature and purpose of the proposed interaction, the outcomes sought, 
and with whom a meeting is sought or to whom materials (e.g., written submissions) will be provided. 

All such requests must be submitted for approval to [Designated Senior Official (DSO)] and recorded. This should be 
published in a web-based register of tobacco industry interactions maintained either by the government body itself or 
a central government authority, if such a central web-based register exists. 

The [DSO] will decide whether the requested interaction is necessary. In making that judgment, the [DSO] will take into 
account whether the purpose of the interaction meets either of the following tests: 

The interaction is strictly necessary for the effective regulation, supervision or control of the tobacco industry 
and tobacco products. 

The interaction is necessary for the purpose of giving the tobacco industry the opportunity to provide 
comment on proposed new tobacco control policy, legislation or programmes, in order to meet the 
government's consultation obligations. 

All proposals by officials for engagement with the tobacco industry shall be submitted to [DSO] for approval and judged 
on the same tests. 

No interaction shall be approved that concern any of the following: 

Proposals to work with the tobacco industry or accept its assistance to draft legislative or policy proposals. 

Participation by officials in, or attendance at, tobacco industry-initiated or industry-funded policy meetings, 
seminars, dialogues and other forums. 

Allowing the tobacco industry to play any role that is properly a government function in carrying out 
monitoring or enforcement of public health policy related to tobacco control. 

Partnering with the tobacco industry or accepting or endorsing tobacco industry involvement in any public 
health programme related to tobacco control. 
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In making a decision on whether an interaction should take place, the [DSO] may determine what manner of 
interaction is appropriate. Where possible it shall require the tobacco industry to present their views or queries in 
writing, rather than agreeing to more direct interactions, such as meetings. 

The [DSO] will also determine whether any meeting or other form of interaction with the tobacco industry shall be held 
in public. In making such a judgment, the [DSO] should place emphasis on all interactions being held publicly unless 
there is a convincing reason why they should not be, for example, because they relate to legal action underway. 

The tobacco industry representatives will be notified by the government body, as to whether the requested interaction 
has been approved and if the interaction will be public. Tobacco industry representatives should also be supplied with 
a copy of these process guidelines, so that they are aware of what will be done with any information supplied to the 
government body by them, as well as with the formal record of the interaction. 

The government body shall also inform any tobacco industry representatives, in advance of any meeting or other 
interaction, that agreeing to such an interaction must not be taken to imply that the government body is entering into 
any partnership or collaboration with the tobacco industry, and that the tobacco industry cannot publicly represent 
the interaction as such. 

The tobacco industry representatives should also be advised that all written materials submitted by them to the 
government body, and any transcript of any meeting or other form of direct interaction with the industry, will 
automatically be made public by posting it to the government web-based register of tobacco industry interactions. 
Accordingly, if there is any information that the tobacco industry representatives wishes to submit under an 
obligation of confidence, the broad proposed content of that information, and the justification for that material not 
being made public, should be submitted to the [DSO] for consideration in advance. If the [DSO] approves the 
submission of information under an implied obligation of confidence, any such approval will be subject to [Freedom of 
Information legislation/any decision or ruling by an ombudsman or court]. 

Preparation for interactions 

Any approved interaction with the tobacco industry must be recorded in the government body's web-based register 
of interactions with the tobacco industry so that the public can be aware (in advance) of the intended interaction, its 
purpose, the form of interaction, the date it will be held, who will attend, whether the public is welcome to attend and 
what information will be released after the meeting (including when and in what form). 

At least two government officials must attend any meeting, telephone or video conference or other form of direct 
interaction with the tobacco industry. One of those officials must be a senior official. It may be appropriate to include 
a lawyer to guide or oversee the interaction. 

In advance of any meeting, telephone or video conference or other form of direct interaction, the government body 
shall set the agenda (in writing) and make this publicly available on its web-based register of interactions with the 
tobacco industry, so that civil society observers may attend if they wish. 

The names and roles of all tobacco industry representatives intending to attend the meeting, telephone or video 
conference or other form of direct interaction shall be supplied in advance of the meeting. 

If the interaction is to take place publicly, this shall be well publicised by the government body, giving a reasonable time 
for non-governmental organisations and other interested stakeholders to make arrangements to attend. 

Any meeting or other form of direct interaction shall take place at the offices of the government body unless another 
location is approved by the [DSO]. Any offer of hospitality by the tobacco industry (for example, an offer to host a 
meeting at a tobacco company's offices) shall not be accepted unless necessary for the government body's effective 
regulation, supervision or control of the tobacco industry and tobacco products. 
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Managing direct interactions 

The agenda agreed in advance shall be followed, deviations will not be permitted. 
Direct interactions should be kept brief. 

Before the interaction, the government body officials shall declare that they will exercise the right to terminate 
the interaction at any point if they are concerned over the nature of the interaction for whatever reason (e.g., any 
deviation from the agenda, or any issues raised that require consideration by the government body and/or 
consultation with other agencies before further discussion). 

The interaction shall ideally be video or audio recorded. A written transcript of the interaction should also be produced 
by the government body and shared between all parties for verification of content. It shall then be placed on the 
government body's web-based register of tobacco industry interactions. Where there is a difference of opinion 
between the government body and the tobacco industry representatives over what was discussed, this difference of 
opinion over what was discussed or concluded shall be reflected in the transcript. 

No commitments, whether written or oral, shall be made or agreed to by the government body during the meeting but 
shall instead (as appropriate) be communicated to the tobacco industry representatives in writing after the meeting. 
Such commitments will also be made public, in writing to any persons attending the meeting as observers (for example, 
non-governmental organisations), as well as through the government body's web-based register of tobacco industry 
interactions. 

If any photograph is taken of the interaction, this may only be used for recording purposes. Such photograph(s) must 
not be used by the tobacco industry in any manner. 

Managing indirect interactions 

All approved interactions that do not involve meetings or other direct forms of interaction - for example, the 
submission of written proposals - whether solicited or not, will be recorded on the government body's web-based 
register of tobacco industry interactions. All such information supplied will be made public through that register unless 
the [DSO] has agreed in advance that certain information may be supplied under an obligation of confidence. 



' FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the protection of 
public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. 
Available at: http://www.who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html , Accessed 16 February 2012 
" See: World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: WHO. Available at: 
http://whqlibdoc.who.int/publications/2003/9241591013.pdf . Accessed 16 February 2012. 

'" See: FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the 
protection of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Available at: http://www. 
who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html, Accessed 16 February 2012. 

The guidelines apply to all persons, bodies or entities that contribute to, or could contribute to, the formulation, implementation, and administration of public 
health policies with respect to tobacco control. 'Government body' is taken in these process guidelines to include all government ministries, departments, 
agencies, bodies, quasi-or semi-governmental institutions, boards, committees, commissions, and other state-run or state-funded bodies in all branches and at 
all levels of government. Where obligations are imposed on government bodies, those obligations become the obligations of all personnel of such bodies. 
" 'Interaction' with the tobacco industry includes, without limitation, any of the following: telephone, email, social media or face-to-face communication, 
including meetings, conversations and the submission of written or recorded materials. It includes both formal and informal or social interactions. 
vi 'Tobacco Industry' includes all organisations, entities, associations, and individuals that engage in work for or on behalf of the tobacco industry, such as, but not 
limited to, tobacco manufacturers, wholesalers, distributors, importers of tobacco products, growers, tobacco retailers, front groups and any other individuals or 
organisations, including, but not limited to lawyers, scientists and lobbyists that work to further the interests of the tobacco industry. 



International Union Against 
Tuberculosis and Lung Disease 

Health solutions for the poor 



20121 



! The International Union Against Tuberculosis 
and Lung Disease (UK) 



The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 




Guidance on Legislation to Give Effect to the FCTC Article 
5.3 Guidelines 

The WHO Framework Convention on Tobacco Control 

The WHO Framework Convention on Tobacco Control (the FCTC) is an international treaty ratified by over 170 
countries.' As well as setting out a series of evidence-based tobacco control measures that Parties to the FCTC are 
in some cases obligated, and in other cases encouraged, to implement, the FCTC also openly confronts the tobacco 
industry, warning Parties to the FCTC to be alert to the industry's efforts to undermine or subvert work done in tobacco 
control. 

Article 5.3 of the FCTC requires all Parties when setting and implementing their public health policies with respect to 
tobacco control to ". . .act to protect these policies from commercial and other vested interests of the tobacco industry 
in accordance with national law." 

The FCTC Conference of the Parties has developed a set of guidelines to support Parties' implementation of Article 5.3. 
These guidelines set out a series of guiding principles, as well as detailed recommendations for Parties.'' It is important 
to note that the Article 5.3 guidelines: 

were established to assist Parties in meeting their legal obligations under Article 5.3; 
were adopted by consensus by the Conference of Party; and therefore] 

represent measures that the Parties agreed will ensure that regulatory efforts to protect public health policies 
related to tobacco control, are protected from tobacco industry interference. 

Further, in accordance with Article 31 of the Vienna Convention on the Law of Treaties 1969,"' the Article 5.3 
guidelines should be taken into account when interpreting the scope and content of Parties' treaty obligations in relation to 
Article 5.3. 

It should also be noted that Article 2.1 of the FCTC encourages Parties to implement measures beyond those required 
by the FCTC, and the Article 5.3 guidelines encourage Parties to implement measures beyond those set out in the 
guidelines. 



See Article 5.3 Toolkit Fact Sheet 2: The WHO Framework Convention on Tobacco Control: 
Preventing Interference by the Tobacco Industry 



Policy versus law 

Each Party to the FCTC will have different rules and conventions regarding how that Party prefers to give effect to 
international obligations and guidance. Depending on the context, Parties may codify the steps necessary to give 
effect to the Article 5.3 guidelines in legislation, whereas others may give effect to them through government policy 
instruments, such as government directives, policy statements or guidelines. Some governments will prefer to use a 
mix of policy and legislation in a mutually-supporting fashion. For example, legislation may include broad statements 
stating expectations of government bodies and the tobacco industry, with policy statements setting out requirements 
and further guidance materials providing the detail. 



2 



The Union has developed resources for Parties to use to ensure effective implementation of their FCTC obligations 
under Article 5.3 through policy instruments. These include: 

Article 5.3 Toolkit Fact Sheet 6: Model Directive on Implementation of Steps to Curb the Influence of the 
Tobacco Industry: setting out provisions for government bodies relating to engagement with the industry, 
refusal of partnerships, etc. 

Article 5.3 Toolkit Fact Sheet 7: Model Process Guidelines for Interaction with the Tobacco Industry 

Article 5.3 Toolkit Fact Sheet 9: Model Code of Conduct Provisions and Conflict of Interest Protocols in Relation 
to Tobacco Industry Interference: specifically relating to how officials must conduct themselves, management 
of conflicts of interest, etc. 

Article 5.3 Toolkit Fact Sheet 4: Monitoring the Tobacco Industry: providing a framework for governments' 
monitoring of, and reporting on, the conduct of the tobacco industry. 

The purpose of this resource is to provide direction to FCTC Parties on options for effectively implementing Article 5.3 
and its guidelines through legislation and/or policy. Non-parties to the FCTC may also find the resource useful as a 
means of identifying how to prevent tobacco industry interference in their countries. There is considerable overlap 
between this resource and the policy-focused resources listed above. Governments are encouraged to consider this 
key question: what should go into legislation, and what should be implemented through policy and how can they both 
mutually support each other? 

Figure 1: An example of giving effect to the Article 5.3 guidelines through legislation and policy 



Law 

Broad statement of expectations of government bodies 

E.g., no engagement is permitted with the tobacco industry except where strictly necessary, and any 
necessary engagement must be conducted transparently. 




National Policy Directive / Policy Statement: 

Reiterates expectations set out in law (or articulates those in absence of law) 
Provides detail on how to give effect to those broad expectations 

E.g., what forms of engagement are considered necessary, under what circumstances; to whom 
non-engagement refers; framework for monitoring and directing government bodies' compliance; 

administrative sanctions; reporting requirement. 




Policies and Guidelines 

Gives detailed guidance on processes to be followed 

E.g., managing requests for engagement from the tobacco industry, approval processes, recording and 
publicising engagements, setting the agenda, minute taking, reporting outcomes. 



STOP 

FCTC Article 5.3 Toolkit. Factsheet 8 

tobacco industry 
interference 
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Legislating to prevent tobacco industry interference 

The Article 5.3 guidelines call on Parties to take a wide range of steps, including some that require legislation. 
Recommended core and broad legal requirements that should be put into place in line with the Article 5.3 
guidelines are included in the following list of Comprehensive and effective legislative measures for preventing tobacco 
industry interference. The list also includes details that could be included in either legislation (including subordinate 
legislation, such as regulations) or in policy documentation. It is importantto balance the need to set clear expectations in a 
manner that will ensure compliance, while providing flexibility for implementation and amendment as necessary. 
Monitoring and evaluation of legislation is an important further step that is often neglected. However it is important to 
ensure that legislation is 'fit for purpose' and able to respond to new tobacco industry strategies and tactics. 

In addition to including provisions in legislation that give effect to specific obligations, it is also crucial that provisions 
ensuring effective implementation are also in place, e.g., the establishment of an oversight body, enforcement powers 
for officers and sanctions for non-compliance. 

Acknowledgement 

The following guidance draws heavily on: 

draft model tobacco control legislation developed by the Campaign for Tobacco Free Kids'" 

draft model Article 5.3 legislation contained in a Union report scoping possible responses by governments 
to the Article 5.3 guidelines" 

the Tobacco Control Lawyers Manual developed by Health Justice Philippines and the South East Asian 
Tobacco Control Alliance"' 

A further useful resource is the World Health Organization Tobacco Free Initiative Legislation page which provides 
links to key resources related to tobacco control legislation and the legislative process."'' 



Definitions 

In developing tobacco control legislation, it is crucial that key definitions are included and carefully framed. The 
definition of 'tobacco industry', for example, must be defined broadly to include not only manufacturers, importers and 
other sellers of tobacco products, but also all those entities that work to further the interests of those sellers, e.g., front 
groups, law firms, scientists and lobbyists. 

Many of the obligations discussed below for inclusion in legislation would be imposed on the government. Accordingly, 
it is important to define the government in an inclusive manner to ensure that all government ministries, departments, 
agencies, bodies, quasi- or semi-governmental institutions, boards, committees, commissionsand other state-run or 
state-funded bodies in all branches and at all levels of government are covered. This is to ensure that they are all 
subject to those obligations. The definition must also make it clear that all officials, employees, consultants and 
contractors working for or on behalf of those government bodies are also subject to the law. 

Since the focus of Article 5.3 of the FCTC is on protecting public health policies relating to tobacco control from the 
tobacco industry's vested interests, it is also important to define what those policies include. This will clarify that 
obligations fall on a broad range of government bodies and employees, officials, consultants and contractors. The 
obligations would apply to those working on economic development, trade, tax policy and agricultural policy. They 
would also apply to a wide range of other areas of government directly or indirectly relevant to tobacco control. 
All those working in these areas should also be explicitly required to comply with legislation and policies relating to 
Article 5.3. 

The legal resources referred to in the side box, as well as the toolkit policy resources listed under Policy versus law, 
provide guidance on inclusive definitions for these and other relevant terms. 
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Comprehensive and effective legislative measures for preventing tobacco 
industry interference 

General implementation provisions 

Legislation should: 

Identify one agency to provide an oversight role that would guide, monitor and enforce the legislation. This 
will provide a mechanism for ensuring that government bodies comply with the requirements discussed 
below. It will also enable action to be taken with respect to government officials, employees, consultants or 
contractors who breach conduct requirements. The oversight body will require appropriate powers to enable 
it to do its job properly. The oversight body would ideally be an existing national agency with a mandate for 
overseeing the performance of the government/state/public sector and implementation of government-wide 
policies and directives. Alternatively, some governments are establishing cross-governmental committees to 
specifically implement Article 5.3. However, if this is intended, such a committee must be given powers to direct, 
monitor and report on government bodies' compliance with the measures put in place in relation to an Article 5.3 
directive. A lack of mandate or powers on the part of that oversight body will severely limit the effectiveness of 
government efforts to ensure compliance with Article 5.3 generally, and legislation specifically. 

Provide for a whistleblower function, whereby individuals, who notice breaches of the legislation or policies 
developed in support of the legislation, are able to notify the central authority of alleged breaches without fear 
of retaliation. 

Note: an example of 'whistleblower' legislation is the New Zealand Protected Disclosures Act 2000, which 
promotes public interest by facilitating the disclosure and investigation of matters of serious wrongdoing."'" 
A provision within the legislation was also put in place to protect employees that do make disclosures of 
information about serious wrongdoing. It also sets out formal procedures by which allegations must be 
reported and managed, which provides some protection for those agencies against which complaints may be 
made. 



Provide for sanctions, both for government bodies and for their officials, employees, contractors and 
consultants, as well as the tobacco industry and entities acting to further its interests. Sanctions should range 
from administrative penalties, imposed on government bodies and their employees, through to fines and court 
proceedings for the tobacco industry and for more serious breaches of the legislation by government bodies or 
their employees, consultants and contractors. 

Provide for a mechanism to record and report industry engagements and tactics. This could be a requirement 
imposed on all government bodies to record all engagements with the tobacco industry and submit an annual 
report on such engagements to the oversight body. 

Provide a mechanism for civil society to report alleged breaches of the legislation and to have access to relevant 
information collected from the tobacco industry. 

Engagement with the tobacco industry and transparency of engagements that might occur 

Obligations to require that: 

Government bodies may interact with the tobacco industry only when, and to the extent, strictly necessary to 
enable them to effectively monitor and regulate the tobacco industry or tobacco products. 

Where interactions with the tobacco industry are necessary, government bodies must ensure that all such 
interactions are conducted transparently. 

When engaging with industry, government bodies must avoid any perception of real or potential partnership 
or cooperation with the industry. They should publicly correct such a perception immediately if one arises or is 
promoted by industry. 

Note: The following should also be included in legislation or, as appropriate, could be included in policy and guidance 
materials: industry engagement application and approval processes; a reguirement for engagements to be held in 
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public except where there is good reason not to do so; types of interaction acceptable; provision of advance and 
public notice for meetings; agreement of formal agenda in advance with no deviation from agenda permitted; 
information reguired to be provided by the industry in advance; minute taking; publication of meeting discussions; 
processes to be taken to avoid perception of partnership, etc. 

Prohibition of partnerships between government bodies and the tobacco industry/No endorsement of industry 
initiatives 

Obligations to require that government bodies must not accept, support or endorse: 

Any partnerships, memoranda of understanding, non-binding or non-enforceable agreements, voluntary 
arrangements or codes of conduct with the tobacco industry, where legally enforceable tobacco control 
measures can be developed and implemented instead. 

Any offer of assistance from the tobacco industry for the development of, or funding assistance for, tobacco control 
legislation, policy or programmes. 

The forming of partnerships with, or participating in ('socially responsible') activities of the tobacco industry with 
the direct or indirect aim or effect of promoting a positive image of the tobacco industry or their products. 
Note: Under Article 13 of the FCTC and the guidelines developed by the Conference of the Parties to guide 
implementation of that Article,'" such 'socially responsible activities' should be banned. 

The tobacco industry's organisation, promotion, participation in, or performance of initiatives with a youth, 
public education or other focus directly or indirectly related to tobacco control. 

Prohibition of voluntary contributions by industry 

Obligations to: 

Ban the tobacco industry offering, and ban government bodies accepting, any voluntary contribution financial 
or otherwise. Note: This ban should not preclude government bodies legislating for tax increases, or initiating 
litigation and thus securing funds through those mechanisms. 

Prohibit the tobacco industry offering or making any contribution financial or otherwise to any individual or any 
organisation or other entity with the aim, effect or likely effect of directly or indirectly promoting its corporate 
image or products." Also see recommended provisions relating to corporate and social responsibility below. 

Require any person or organisation or other entity receiving an offer of contribution(s) or support from the tobacco 
industry to notify that to the regulator. Also see recommendations relating to political contributions below. 

Preventing and managing conflicts of interest 

Approach 1: The legislation would state that government bodies must establish, implement and periodically 
review and enhance policies and procedures to give effect to the listed requirements below. The details 
could then be included in a government policy statement or directive and thus readily amended over time 
as required. This will also allow obligations to be tailored to individual government bodies' needs within 
defined parameters. Non-compliance could see the application of relevant administrative sanctions, 
including potentially dismissal for serious non-compliance. 

or 

Approach 2: The legislation would be explicit and record each of the obligations set out below, setting 
penalties in the legislation for non-compliance for both government bodies, and for officials, employees, 
consultants and contractors. 



Legal obligations that government bodies must: 

Establish codes of conduct and conflict of interest protocols for government officials, employees, consultants and 
contractors, prescribing the standards with which they should comply in their dealings with the tobacco industry. 

Not hire, award a contract to or otherwise retain or engage any person to work or serve in any capacity with 
responsibility for tobacco control, if that person is also engaging in employment with the tobacco industry, or 
has done so within the previous [3/6/9/12/24] months. This is also relevant if that person has or could have 
any other conflict of interest with the tobacco control responsibilities of the position, contract award or service 
appointment due to current or past direct or indirect affiliation of any kind with the tobacco industry. 
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Not have any financial interest or investment in the tobacco industry, except where they are responsible for 
managing an ownership interest in a state-owned tobacco industry. 

Not allow any person employed by the tobacco industry or by any agency acting on behalf of the tobacco 
industry to be a member of any government body, committee or advisory group that sets or implements tobacco 
control or public health policy. 

Not nominate any person employed by the tobacco industry, or any entity working to further its interests, to serve 
on delegations to international meetings relating to tobacco control. 

Legal obligations that all persons who have, or have had [within a period of 6/9/12/24 months], a role in setting 
and implementing public health policies with respect to tobacco control, including government officials, employees, 
consultants and contractors, must: 

Disclose - and the government agency must ensure effective management of - any conflicts of interest if/as they 
arise. 

Declare and divest themselves of direct interests in the tobacco industry, e.g., including financial interests or 
involvement in the industry in any governance role, directorship or similar role. 

Inform their employer about any intention to engage in an occupational activity within the tobacco industry, 
whether gainful or not, after departure from service. This should be declared when the role with the industry 
is to commence within a period of [6/9/12/24 months] after leaving service. The legislation should also provide 
for notification when a person subsequently takes a role with the tobacco industry, i.e., after leaving service, but 
within the stipulated time period. 

Not accept payments, gifts or services, either monetary or in kind, from the tobacco industry. 
Notify any offers of payments, gifts or services from the tobacco industry to their employer. 

Legal obligations to describe how government bodies should manage conflicts of interest when they arise, including 
decision-making processes, appeal provisions and sanctions for wrong-doing. 

Tobacco industry disclosure and reporting 

There is a broad range of information that tobacco manufacturers, importers, growers and other tobacco businesses 
could be required to disclose under legislation. Based on the Article 5.3 guidelines, the tobacco industry should be 
required to disclose at least the following: 

production 

manufacture 

market share 

marketing expenditures 

revenues 

other activities, including lobbying, philanthropy, political contributions and all other activities not prohibited 
under FCTC Art 13. 

A more detailed recommended list of other information to be required for disclosure through legislation is contained 
in the Campaign for Tobacco Free Kids model legislation."' 

The frequency of disclosure needs to be specifically set out in legislation, with reports required at least annually. It may 
be appropriate to consider reports more frequently depending on the type of information sought. 

There should be a provision explicitly stating it is an offence for the tobacco industry to provide false or misleading 
information. 

The legislation should provide for a wide range of information on tobacco industry activities to be made publicly 
available, and as soon as possible after it is submitted to the regulator. 



STOP 

accoindus 
interference 



FCTC Article 5.3 Toolkit. Factsheet 8 

tobacco industry 



Disclosure or registration of tobacco industry entities, affiliated organisations and individuals acting on behalf of the 
tobacco industry, including lobbyists should also be required. An example of relevant legislation is the Canadian 
Lobbyist Registration Act that regulates lobbying at the federal level. The Act requires lobbyists to file a return with the 
Commissioner of Lobbying if they communicate with a public office holder under certain conditions. This registry is 
searchable on a publicly-accessible website."" 

Political contributions 

The Article 5.3 guidelines urge Parties to have effective measures in place to prohibit contributions from the tobacco 
industry or any entity working to further its interests to political parties, candidates or campaigns, or to require full 
disclosure of such contributions. 

Legislation could impose a simple ban on all such contributions by making it an offence for the tobacco industry to offer 
or provide such contributions and an offence on the part of political parties, candidates or those acting on their behalf 
to accept such contributions. It should also carry a requirement for those offered such contributions from the tobacco 
industry to notify the relevant regulatory body of any such offers. 

Such a provision could be included in specific tobacco control or public health law, or included in wider electoral 
finance law. Many countries have electoral finance laws to improve transparency and accountability that set rules 
around donations to political parties, candidates and campaigns by business or other interests. These usually include 
provisions that: 

set limits on the size of donations 

require public disclosure of who is making donations and to whom 

limit third-party advertising, i.e., advertising by non-political bodies, aimed at building electoral support for a 
particular policy that a business (or other) interest supports 

The State of New South Wales, Australia, has implemented legislation specifically banning contributions by the 
tobacco, alcohol and gaming industries/"' For an example of wider electoral finance law, see the Canada Elections Act 
2000.™ 

Banning of so-called corporate and social responsibility activities by the tobacco industry 

In most cases a ban on corporate and social responsibility activities would be covered in provisions in tobacco 
control legislation aimed at implementing a comprehensive ban on tobacco advertising, promotion and sponsorship 
(in line with Article 13 of the FCTC). In this case, legislation could define 'corporate social responsibility activities' as 
meaning any activities promoting the health or welfare of other individuals, the wider community, or the environment; 
funding community services; activities related to disaster relief; or any other activities that are philanthropic in 
nature. The operative provision would provide that no seller of tobacco products, or any person or entity acting 
on their behalf, may provide funding or any other form of support for any corporate responsibility activities. Some 
jurisdictions allow the industry and those acting on their behalf to provide such funding, and allow agencies to 
accept it, but ban the direct or indirect public recognition of that support. For the avoidance of doubt, public 
recognition would need to include publicity provided by both the paid and unpaid media. This approach is seen as 
inferior as inevitably it becomes publicly known that such assistance has been provided. 

Where corporate social responsibility activities continue but with restrictions over their publicity, there may need to be 
consideration given to an exception for reporting of corporate social responsibility activities as part of legally-required 
reporting, e.g., business reporting such as in annual reports and financial statements. 

Note: Freedom of speech considerations are likely to be raised by the tobacco industry with respect to provisions 
that ban publicity of permitted corporate social responsibility activities. Most countries' constitutions provide for 
justified restrictions on freedom of expression for various purposes, for example, for the protection of human health 
and welfare. 

Ban on incentives 

Legislation should state that government bodies must not provide any incentive or privilege to any person to 
establish or run a tobacco manufacturing, wholesale or import business, or any incentive or privilege related to 
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any phase of the production or marketing of tobacco products. This would include but not necessarily be limited to 
subsidies, investment incentives, direct investments or loans, tax exemptions or reductions or any other form of 
favourable tax treatment, and research and development grants or loans. Furthermore, legislation could provide that 
government bodies must not support, endorse or advocate for the business interests of the tobacco industry outside 
the jurisdiction of the country. 

Awareness raising 

Some jurisdictions may want to impose an obligation, via legislation, on a particular government agency to require 
it to take responsibility for ensuring that all branches of government are made aware of the addictive and harmful 
nature of tobacco products. Where this approach is taken, legislation should also include a provision on the need 
to protect tobacco control policies from the commercial and other vested interests of the tobacco industry, and of 
the strategies, tactics and surrogates used, openly or covertly, by the tobacco industry to undermine and subvert 
the development and implementation of effective tobacco control policies, including philanthropic contributions to 
public and private organisations. 

State-owned industry 

Where Parties have a state-owned tobacco industry, their legislation (tobacco control legislation, or legislation in 
general) should include an explicit provision stating that that ownership must not prevent full implementation of the 
FCTC. It should also make clear that the state-owned industry shall be treated no differently and be subject to the same 
laws and policies as other tobacco industry operating within that Party's jurisdiction. 

More broadly, it is recommended that steps should be taken through law and policy to ensure that there is a clear 
separation of the government role of managing the state's interest in the state-owned tobacco industry and the role of 
putting in place and implementing effective tobacco control policies, legislation and programmes. 



'See: World Health Organization. 2003. WHO Framework Convention on Tobacco Control. Geneva: WHO. Available at: 
http://whqlibdoc.who.int/publications/2003/9241591013.pdf , accessed 16 February 2012. 

" See: FCTC Conference of the Parties. 2008. Guidelines for Implementation of Article 5.3 of the WHO Framework Convention on Tobacco Control on the 
protection of public health policies with respect to tobacco control from commercial and other vested interests of the tobacco industry. Geneva: World Health 
Organization. Available at: http://www.who.int/fctc/protocol/guidelines/adopted/article 5 3/en/index.html , accessed 16 February 2012 
"' Vienna Convention on the Law of Treaties, 1969. http://untreaty.un.org/ilc/texts/instruments/english/conventions/l_l_1969.pdf 

™ Campaign for Tobacco-Free Kids. 2012. Draft Tobacco Control Act Template. (Draft at the time of this resource's development). This will be made available at: 
http://www.tobaccocontrollaws.org/learn-more/resources/ . 

v International Union Against Tuberculosis and Lung Disease (The Union). 2011. Implementing the FCTC Article 5.3 Guidelines: Scoping Paper and Action Plan on 
Curbing the Influence of the Tobacco Industry. Edinburgh: The Union. Available at 
http://www.tobaccofreeunion.org/content/en/446/ , accessed 26 April 2012. 

vi D, Luna I. Tobacco Control Lawyers' Manual. Legislative Guide, Common Legal Questions, Case Studies. August 2011. Health Justice and SEATCA. Available at: 
http://healthiustice.ph/uploads/Tobacco Control Lawyers Manual 2.pdf 

vii See http://www.who.int/tobacco/control/legislation/en/index.html , accessed 29 February 2012. See Protected Disclosures Act 2000, 

Available at: http://www.legislation.govt.nz/act/public/2000/0007/latest/DLM53466. html?search=ts act protected+disclosures noresel&p=l&sr=l , 
accessed 27 March 2012. 

"WHO Conference of the Parties. 2008. Guidelines for implementation of Article 13 of the WHO Framework Convention on Tobacco Control (Tobacco advertising, 
promotion and sponsorship). Available at: http://www.who.int/fctc/guidelines/article 13.pdf , accessed 14 March 2012. 

* Note this provision may overlap with common provisions relating to banning tobacco sponsorships and scholarships and should be integrated to ensure the 
provision is broad enough to cover all avenues of industry contributions. 

* Campaign for Tobacco-Free Kids. 2012. Draft Tobacco Control Act Template. (Draft at the time of this resource's development). This will be made available at: 
http://www.tobaccocontrollaws.org/learn-more/resources/ . 

""See Office of the Commissioner of Lobbying of Canada website, available at http://www.ocl-cal.gc.ca/eic/site/lobbvist-lobbyistel.nsf/eng/home . 

"" See the Election Funding, Expenditure and Disclosures Act 1981. Available at: http://www.austlii.edu.au/au/legis/nsw/consol act/efeada!981443/ , accessed 

29 February 2012. 

,iv Canada Elections Act 2000. Available at: http://www.elections.ca/content. aspx?section=res&dir=loi/fel/cea&document=index&lang=e , 
accessed 29 February 2012. See Part 17 on third party advertising (restrictions on advertising that can be done by entities that are not running for office). This 
is relevant for example if a Party wanted to set controls on the tobacco industry running a campaign in support of a tobacco-friendly political party or candidate. 
Also see Part 18, Division 2, related to contributions made to political parties and candidates. 
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Model Code of Conduct Provisions and Conflict of Interest 
Protocols in Relation to the Tobacco Industry 

Purpose 

This document briefly summarises the common key elements of government conduct and integrity frameworks, drawing 
on United Nations and Organization for Economic Cooperation and Development (OECD) materials, as well as specific 
countries' integrity frameworks. It suggests how these key elements might be integrated within, or work in parallel 
with, existing government integrity materials. Specific recommendations under the WHO Framework Convention on 
Tobacco Control (FCTC) Article 5.3 guidelines relating to the prevention of tobacco industry interference have informed 
the suggestions in this document. The document also proposes processes for identifying and resolving potential, 
perceived and actual conflicts of interest. 

Background 

The FCTC was developed in response to the globalisation of the tobacco industry and tobacco use. The FCTC sets out 
the necessary principles, obligations and tobacco control measures that are required in order to combat the global 
tobacco epidemic. Article 5.3 of the FCTC requires all Parties, when setting and simplementing their public health 
policies with respect to tobacco control, to: 

". . . act to protect these policies from commercial and other vested interests of the tobacco industry in 
accordance with national law." 

This has been expanded further in the FCTC Conference of the Parties' Guidelines for Implementation of Article 5.3," 
which emphasise that Parties should implement measures to prevent interference by the tobacco industry in all 
branches of government that may have an interest in, or the capacity to affect, public health policies with respect to 
tobacco control. 

These measures are necessary due to the behaviour of the tobacco industry aimed at undermining tobacco control 
efforts, and the fact that, unlike any other consumer product, there is no safe means of using tobacco products. This 
has led governments and international agencies to conclude that there is a fundamental and irreconcilable conflict 
between the tobacco industry's interests and public health policy interests.'" 

Many of the recommendations contained within the Article 5.3 guidelines relate directly to the manner in which 
government bodies, their officials, representatives and employees should conduct themselves. These expectations 
of proper conduct are typically consistent with best practice guidance on government integrity in relation to all 
dealings by government bodies with businesses and with civil society more widely. There is plenty of guidance already 
available internationally on how policy-makers and decision-makers should conduct themselves impartially, fairly 
and transparently. There are also many useful examples of government codes of conduct that may be helpful for 
governments and the individual bodies which make up those governments, as they develop their own codes of conduct 
and other procedures for managing perceived or actual conflicts of interest. 

To be consistent with the principles of the FCTC Article 5.3 guidelines, Parties should consider the manner of tobacco 
industry interaction with government bodies, officials, representatives and employees more explicitly. Parties should 
consider what steps they need to put in place for the management of perceived or actual conflicts of interest and 
to ensure that in all their public and private dealings, government officials, representatives and employees meet 
appropriate conduct requirements. This will help ensure Parties meet their obligations under Article 5.3 of the FCTC to 
protect public health policies from the commercial and other vested interests of the tobacco industry. 



This document focuses on the conduct of government officials, representatives and employees, including those who 
serve on government-established or appointed boards, committees and other bodies. It does not include provisions 
for government ministers, elected representatives of the people, the judiciary or other individuals otherwise elected 
or appointed to an executive, parliamentary or judicial role. However, much of the discussion and many of the 
recommended code of conduct provisions contained within this document would be directly relevant to persons in 
these roles. 



Key principles of government codes of conduct 



Introduction 



This section summarises the key principles that should be the primary focus of government conduct expectations. This 
section also lists some of the obligations that government personnel should be expected to meet for each of these key 
principles that are usually reflected in government conduct guidance in some form. 



Principle 1: Acting in the public interest 



Government personnel are expected to: 



act in the public interest in all their dealings; 
be loyal to the public interests of their country 

perform their duties and functions efficiently, effectively, with integrity and to the best of their abilities; 

do their best to ensure that the public resources for which they are responsible are applied as 
effectively and efficiently as possible - and only for their intended purpose. 

Principle 2: Transparency and accountability 

Government personnel: 

shall make all decisions, including but not limited to the award of contracts or the making of decisions or 
recommendations on the adoption of policy and the funding of programmes, entirely on merit. 

have an obligation to perform their duties in a manner that is open, honest and transparent, and that will bear 
the closest public scrutiny. 

shall ensure that, wherever possible, information is accessible to the public. 
Principle 3: Honesty and integrity 
Government personnel: 

have an obligation to carry out their duties with honesty and integrity; 

must not place themselves under any financial or other obligation to external parties where those interests 
might seek to influence how they perform their official functions. 

Principle 4: Avoidance of Conflicts of Interest 

Government personnel: 

shall not directly or indirectly solicit or accept any payment, gift, service, gratuity, entertainment, loan 
or other favour that may influence how they perform their duties, exercise their functions or affect their 
judgement. 

shall not use their official authority or powers for the improper advancement of their own or their 
family's personal or financial interests. 
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shall declare any business, commercial, financial or other interests or activities undertaken that may raise a 
possible conflict of interest when performing their duties. 

shall ensure that instances of conflicts of interest, perceived or actual, are minimised. 

shall take active steps to identify and resolve conflicts of interest in favour of the public interest when a conflict 
does arise. 

shall not act, after they leave public office, in such a manner as to take improper advantage of their previous 
office. 

shall dispose or restrict the operation of private interests that could compromise official decisions in which 
they participate. 

Principle 5: Fairness and impartiality 

Government personnel shall: 

perform their duties fairly and impartially; 

at no time discriminate against any group or individual 4 , or otherwise abuse the power and authority vested 
in them; 

at no time afford any undue preferential treatment to any group or individual; 

make decisions in the public interest and with regard to the merits of each case, without regard for personal 
gain; 

act lawfully and objectively at all times. 
The application of integrity frameworks in relation to dealings with the tobacco industry 
The need for a tobacco industry focus as part of government integrity frameworks 

The above principles and obligations for government personnel are entirely relevant to public office holders' dealings 
with the tobacco industry. However, alongside this set of overarching principles and obligations, consideration must 
be given to the general obligation under Article 5.3 of the FCTC and the various specific recommendations under the 
Article 5.3 guidelines. For example, while Parties to the FCTC would not want to discriminate against the tobacco 
industry, they should apply specific restrictions around engagement with the industry and a greater level of scrutiny 
to all dealings with the industry and to the conduct of government personnel with respect to the industry. This is 
consistent with past experience with the conduct of the tobacco industry and Principle 1 of the Article 5.3 guidelines 
which states that there is a fundamental and irreconcilable conflict between the tobacco industry's interests and public 
health policy interests. 



See Article 5.3 Toolkit Fact Sheet 3: Why Do We Treat the Tobacco Industry Differently 
from Other Industries? 



This conflict requires a unique approach to engagement with the tobacco industry to confront not only the direct 
strategies such as active lobbying, provision of financial incentives, advertising and corporate social responsibility 
initiatives, but also the more subtle influences targeting government personnel, among others. This includes 
relationship building that may take place through the provision of gifts and other favours, appointments of 
ex-government personnel to roles within the tobacco industry, appointment of industry representatives to government 
committees and boards and attempts to directly or indirectly influence policy and legislative development. 

General vs. tobacco industry-specific codes of conduct provisions 

Governments have the option, in giving effect to the Article 5.3 guidelines, of adopting rules of behaviour for 
government personnel through administrative means (policy), law or a combination of both. If administrative means 
are the preferred approach, in whole or in part, options include: 
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Issuance of a government directive outlining expectations of conduct for all government personnel 
with respect to the tobacco industry (e.g., see possible provisions contained within Article 5.3 Toolkit 
Fact Sheet 6: Model Government Directive on Implementation of Steps to Prevent Interference by the 
Tobacco Industry and Fact Sheet 7: Model Process Guidelines for Interaction with the Tobacco Industry). 
Such a directive can be presented as high-level expectations or provide very specific provisions that all 
government bodies (and thus their officials, representatives and employees) must comply with. 

The development of codes of conduct by all relevant government bodies for their officials, 
representatives and employees with respect to the tobacco industry. Such codes of conduct relating to the 
tobacco industry can either be integrated into the government body's wider code of conduct, or sit alongside 
it as an industry-specific addendum to more generalised conduct requirements. 

This resource does not recommend one approach over the other as needs will be country-specific. Recommendations 
for tobacco industry-specific code of conduct provisions discussed below may, however, be used in either manner. 



See Article 5.3 Toolkit Fact Sheet 8: Guidance on Legislation to Give Effect to the FCTC Article 
5.3 Guidelines 



Use of this resource 

This resource provides provisions for incorporation within government integrity materials, such as government 
personnel codes of conduct. 

The model provisions are in some cases drawn from provisions contained within Article 5.3 Toolkit Fact Sheet 6: Model 
Directive on Implementation of Steps to Curb the Influence of the Tobacco Industry as that document sets out, among 
other matters, suggested requirements for government bodies to impose on their employees, contractors and agents. 
The two documents should be used in a complementary fashion and supported by legislation (see Article 5.3 Toolkit 
Fact Sheet 8: Guidance on Legislation to Give Effect to the FCTC Article 5.3 Guidelines). 

A major focus of government integrity measures designed to effect to the provisions of the FCTC Article 5.3 guidelines 
in relation to the conduct of government personnel would be on the adoption of measures to prevent or, where it is not 
possible to prevent, mitigate conflicts of interest. Recommendation 4 of the FCTC Article 5.3 guidelines sets out very 
specific requirements for government officials and employees in this regard. The model provisions below therefore 
focus to a large extent on management of conflict of interest. 

For all the proposed model provisions, it is important to note that existing integrity frameworks (e.g., a country's 
current code of conduct for government personnel) may already have generalised provisions that may broadly capture 
the intent and the obligations contained in these provisions. These model provisions do, however, provide a tobacco 
industry-specific focus that will be useful to give emphasis to the importance of preventing interference by the tobacco 
industry in a variety of situations. If a stand-alone tobacco industry-specific code of conduct for officials is developed, it 
will be important to ensure that the tobacco industry-specific provisions are consistent with provisions found in wider 
government integrity frameworks for the country. 
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Model Government Policy Statement 
Codes of conduct and management of conflict of interest 
in relation to the tobacco industry 

A Introduction 

Al [Name of country] is a Party to the WHO Framework Convention on Tobacco Control (FCTC) vivii . This 
Treaty was developed in response to the globalisation of the tobacco industry and tobacco use. It sets out the 
necessary principles, obligations and tobacco control measures that are required in order to combat the global 
tobacco epidemic. Article 5.3 of the FCTC requires all Parties, when setting and implementing their public health 
policies with respect to tobacco control, to: 

". . . act to protect these policies from commercial and other vested interests of the tobacco industry in 
accordance with national law." 

A2 This has been expanded and clarified further in the FCTC Conference of the Parties' Guidelines for 
Implementation of Article 5.3. viii These guidelines emphasise, through guiding principles and 
recommendations, that Parties should implement measures to curb the influence of the tobacco industry in 
all branches of government that may have an interest in, or the capacity to affect, public health policies with 
respect to tobacco control. 

A3 These measures are necessary due to past and ongoing behaviour of the tobacco industry aimed at 
undermining tobacco control efforts, and the fact that unlike any other consumer product, there is no safe 
means of using tobacco products. This has led governments and international agencies to conclude that there 
is a fundamental and irreconcilable conflict between the tobacco industry's interests and public health policy 
interests.'" 

B Purpose of this statement 

Bl As a Party to the FCTC, the government has an obligation to take steps to protect its policy setting and law 
making from the commercial and other vested interests of the tobacco industry. Accordingly, the government 
has issued a directive on Implementation of Steps to Curb the Influence of the Tobacco Industry" that sets out 
steps all government bodies are required to implement. 

B2 In further support of the Government's efforts to meet its obligations under Article 5.3 of the FCTC, this policy 
statement has been issued to provide guidance to government bodies on possible provisions for inclusion in 
their codes of conduct and conflict of interest protocols for officials, representatives and employees. 

C Status of this statement 

Cl This statement constitutes guidance to all government ministries, departments, agencies, bodies, quasi- or 
semi-governmental institutions, boards, committees, commissions and other state-run or state-funded bodies 
in all branches and at all levels of government. 

C2 The head of each government body must: 

Review existing codes of conduct or other government integrity guidance materials that are in place 
with respect to its personnel in light of this government policy statement. 

Consider either adoption of a stand-alone code of conduct for personnel in relation to the tobacco 
industry along the lines of that provided in this statement, or incorporation of provisions from this 
statement, where appropriate, into existing integrity guidance materials. 

Ensure that conduct expectations, with respect to the tobacco industry and as outlined in this statement 
and the government directive Implementation of Steps to Curb the Influence of the Tobacco Industry"' are 
made clear to all personnel. 



FCTC Article 5.3 Toolkit. Factsheet 9 

STOP 

tobacco industry 
interference 



6 



Put in place and take appropriate disciplinary steps against personnel who breach conduct expectations 
in relation to the tobacco industry. 

Subject to relevant employment law, put in place a defined procedure in employment conditions, contract 
requirements or other means, for potentially terminating the positions held by, or contracts awarded to, 
any person who breaches the code of conduct provisions. This would particularly apply to any person 
who has or manifests a serious conflict of interest in relation to his or her functions in the area of the 
development or implementation of public health policies relating to tobacco control. 

Establish a mechanism for its officials, representatives or employees to report alleged breaches of conduct 
without fear of reprisal. 



D Definitions 



Dl For the purpose of this document, the following definitions apply: 



'Conflict of interest' shall mean a situation where there is a conflict between the public duties and private 
interests of any government official, representative or employee having responsibility for tobacco control 
where the official, representative or employee has, or is subject to, tobacco-related interests which could 
improperly influence the performance of his or her official duties and responsibilities. This includes any 
personal, financial or any other interest in the tobacco industry, such as having an existing ownership or 
investment therein, being an officer or a member of the board of directors of a corporation (including its 
subsidiaries, affiliates, branches) or a partner in partnership engaged therein, and receiving any contribution 
therefrom. This includes receiving or accepting any offer or contribution from the tobacco industry, even if a 
promise of favourable consideration is not given in exchange. A conflict of interest shall be deemed to exist 
where a perception of conflict of interest may exist or arise. 

'Contributions' shall mean anything given, whether monetary or in-kind, in favour of an official, 
representative or employee, or an agency or institution he/she represents or is known to represent, other 
than those required by law. This includes, but is not limited to, any act, right, liberality, payment, gift, service, 
gratuity, favour, entertainment, loan, funding and technical or legal advice. 

'Government body' includes all government ministries, departments, agencies, bodies, quasi- or semi- 
governmental institutions, boards, committees, commissions and other state-run or state-funded organs in 
all branches and at all levels of government. Where obligations are imposed on government bodies by this 
directive, these obligations become the obligations of all personnel of such bodies. 

'Interaction' with the tobacco industry includes, without limitation, any of the following: telephone, email, 
social media or face-to-face communication, including meetings, conversations and the submission of written 
or recorded materials. It includes both formal and informal or social interactions. 

'Government personnel' means all employees, contractors, providers or agents acting on behalf of or providing 
services for a government body, whether such activities, work or service is gainful or not. 

'Tobacco control' means a range of supply, demand and harm reductions strategies that aim to 
improve the health of a population by eliminating or reducing their consumption of tobacco products and 
exposure to tobacco smoke. 

'Tobacco control policies' or 'public health policies with respect to tobacco control' includes policies relevant 
or related to tobacco control, such as tax, price, trade, business and employment policies. 

'Tobacco industry' includes all organisations, entities, associations and individuals that engage in 
work for, or on behalf of, the tobacco industry, such as, but not limited to, tobacco manufacturers, 
wholesalers, distributors, importers of tobacco products, growers, tobacco retailers, front groups and any other 
individuals or organisations, including, but not limited to lawyers, scientists and lobbyists that work to further 
the interests of the tobacco industry. 
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'Tobacco industry interference' refers to a broad array of tactics and strategies used directly or 
indirectly by the tobacco industry to interfere with, or influence, the setting and implementation of 
effective tobacco control measures. 

E Principles in relation to the conduct of government personnel 
El Principle 1: Acting in the public interest 

El.l Government personnel are acting in the public interest when they protect public health policy with respect to 
tobacco control from the commercial and other vested interests of the tobacco industry in accordance with 
national law. 

E2 Principle 2: Transparency and accountability 

E2.1 Government personnel will meet their obligations with respect to transparency and accountability when 

they observe all conduct expectations of them with respect to the tobacco industry and actively take steps to 
promote full transparency of all interactions with the tobacco industry. 

E3 Principle 3: Honesty and integrity 

E3.1 Government personnel must carry out all their duties with honesty and integrity and must avoid any financial 
or other interests in the tobacco industry that might influence how they carry out their official functions. 

E4 Principle 4: Avoidance of conflicts of interest 

E4.1 Government personnel must take all necessary steps to avoid conflicts of interest and, if they arise, to declare 
them and take steps to resolve them in favour of the public interest. 

E5 Principle 5: Fairness and impartiality 

E5.1 Government personnel must always perform their duties fairly and impartially, while ensuring that the public 
interest is served in the exercise of their official functions. 

F Conduct requirements 

Fl Participation in awareness programmes: All government personnel that contribute to the development, 
implementation or evaluation of public health policies with respect to tobacco control must participate in any 
briefings held or promoted by their government body. Such briefings may include those focussed on raising 
awareness about the addictive and harmful nature of tobacco products, the need to protect tobacco control 
policies from commercial and other vested interests of the tobacco industry. Briefings could also include those 
on the strategies, tactics, and front groups used - openly or covertly - by the tobacco industry to undermine 
and subvert the development and implementation of effective tobacco control policies. 

F2 Conflict of interest avoidance and mitigation: All personnel must take all necessary steps to avoid where 
possible any perceived or actual conflicts of interest with respect to the tobacco industry, and to immediately 
disclose and manage any conflict of interests that do arise. Potential means for resolving conflicts of interest 
are presented in Section G of this policy statement. Personnel shall not engage in any transaction, acquire any 
position or function or have any financial, commercial or other relevant interest incompatible with their role. 

F3 Declaration of conflict of interest: All government personnel must declare to their government body past 
or current business, commercial, financial, employment and other interests or activities undertaken for the 
tobacco industry, whether for financial gain or otherwise, that may raise a possible conflict of interest. This 
must be done at the time of initiation, employment or contract for services and at any time thereafter where a 
possible conflict of interest may arise. This declaration must be made on the form attached as Annex 1 to this 
policy statement. 

F4 Limiting interactions with the tobacco industry and ensuring transparency of those that are held: All 

personnel must comply with their government body's policy on interactions with the tobacco industry, 
including what forms of interaction are and are not permitted, and the public transparency of any interactions 
that do take place. 
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F5 Ban on certain interactions: No personnel, while working in any role that contributes to the development, 
implementation or evaluation of public health policies with respect to tobacco control may: 

Accept the tobacco industry's assistance to draft legislative or policy proposals, or promote the industry 
playing a role in monitoring or enforcement of legislation. 

Participate in or attend any industry-initiated or industry-funded policy meetings, seminars, dialogues 
or other forums. 

Promote partnering with the tobacco industry or the adoption of any voluntary, non-binding or 
non-enforceable agreement, memorandum of understanding, voluntary arrangement or tobacco 
industry code of conduct, position paper, policy or instrument drafted by or in collaboration with the 
tobacco industry in the place of legally enforceable tobacco control measures. 

Accept or endorse tobacco industry involvement in, or funding of, any tobacco control or public health 
programmes or any other activities described, characterised, implied or likely to be perceived as socially 
responsible. 

Give preferential treatment to the tobacco industry in the formulation of government policy or the 
making of any decisions. 

F6 Declaration of past engagement with the tobacco industry: Any person applying to join a government 
body that has a role in setting and implementing public health policies with respect to tobacco control must 
declare any current or previous work for or on behalf of the tobacco industry, whether gainful or not. Such 
declarations by personnel must be listed on the government body's conflict of interest register. 

F7 Declaration of future intention to engage with the tobacco industry: Any government personnel who has 
a role in setting and implementing public health policies with respect to tobacco control shall inform the 
government body about any intention on their part to engage in an occupational activity with or within the 
tobacco industry, whether gainful or not, within one year of their planned departure from the government 
body. This intention must be notified as soon as is known. Furthermore, if a person leaves the government 
body and subsequently decides to engage in an occupational activity with or within the tobacco industry within 
one year of departure, it must similarly be notified to the government body. All such declarations must be 
listed on the government body's conflict of interest register. 

F8 Restrictions on past government body personnel: Former government personnel who have joined the 
tobacco industry after employment with a government body are strictly prohibited after resignation, 
separation or retirement from directly or indirectly engaging with incumbent government body personnel, on 
any matter or case pending with the government body, for a period of [6/12/24/36] months after departure. 
Former government body personnel must not act, after they leave public office, in such a manner as to take 
improper advantage of their previous office. 

F9 Divestment from any investments or interests in the tobacco industry: Any government personnel who 
have a role in the setting or implementation of public health policies with respect to tobacco control are 
prohibited from personally investing in any business in the tobacco industry or holding any other interest with the 
industry. Any such personnel, who hold personal investments or interest in the tobacco industry at the time of 
joining the government body, must divest themselves of these investments or interests within sixty calendar 
days of joining the government body. For the purpose of this clause, an interest in the tobacco industry means 
personal, financial or other interest, including, but not limited to: 

having an existing ownership or investment in the tobacco industry; 

being a member of the board of directors, an officer of the corporation or a partner in a partnership 
with the tobacco industry; 

receiving any contribution from the tobacco industry. 

F10 Gifts and other favours: Government personnel must not demand or receive any contribution from the 
tobacco industry for themselves, their families, relatives, friends or any other persons or organisations. 
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Fll Declaration of any offer of gifts or favours: Any offer by the tobacco industry of any contribution must be 
reported and recorded in the government body's register of tobacco industry engagements/" 

F12 Misconduct by others: Any government official, representative or employee who becomes aware of a breach 
of these conduct requirements by another official, representative or employee of that or another government 
body, shall report that breach to his or her manager. If it relates to the manager, then he or she must report 
the breach to the appropriate higher authority within the relevant government body. 

F13 Notification of misconduct by others: If a manager is notified of an alleged breach of these conduct 
requirements by personnel of the same government body, this alleged breach shall be referred for action in 
line with the government body's agreed disciplinary procedures. 

F14 Commitment to comply with the provisions of this code of conduct: Prospective government personnel shall 
sign a document before assuming their official role with any government body, certifying that as a condition 
of their taking up that role they will observe this code of conduct. Government personnel shall not take any 
action that seeks to circumvent any officer's obligations under this code of conduct. 

G Management and resolution of conflicts of interest 
Gl Recording of conflicts of interest 

Gl.l All government bodies must establish and maintain a register of conflicts of interest for government personnel. 
A person must be appointed or assigned the role of managing the conflict of interest register and reporting 
to the chief executive of the government body on conflict of interest management by individuals, and by the 
government body as a whole. 

G1.2 All government personnel must report any perceived or actual conflict of interest as soon as it becomes 
apparent. All such conflicts should be recorded in the government body's register of conflicts of interest, along 
with decisions made on how to manage that conflict. 

G1.3 Any register of conflicts of interest must contain, at a minimum: 
a statement of the perceived or actual conflict of interest; 

all steps taken by the person concerned to comply with the conflict of interest management measures 
set out below. 

G2 Minor or infrequent conflicts of interest 

G2.1 Concerning infrequent or minor conflicts of interest, government personnel should consider the following 
options for resolving their conflict of interest: 

To retain their position but isolate themselves from any participation in decision-making on the 
conflicted matter(s). This could include appointing an independent person to make decisions on the 
conflicted matter, withdrawing from discussion of conflicted matters, and/or not receiving any 
documents or other information relating to the conflicted matter. 

Allocating relevant conflicted functions to another person, where a particular conflict is likely to 
continue or reoccur. 

G3 Continuing or pervasive conflicts of interest 

G3.1 Concerning continuing or pervasive conflicts of interest, government personnel have the following options for 
resolving their conflict of interest (these are not mutually exclusive options): 

recusal from involvement in identified decision-making processes; 

voluntary or directed restriction of access to relevant or sensitive information; 

divesting or liquidating any financial interest; 

re-arrangement of their duties and responsibilities, or change to an entirely new role; 
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G4 

G4.1 

G5 

G5.1 

H 
HI 

Hl.l 



transfer of financial investments to genuinely 'blind trust' arrangement(s); 
resignation from the conflicting function; 
resignation from the conflicting position; 

any other method of conflict of interest management that the government body considers appropriate. 
Irresolvable conflicts of interest 

Where a serious conflict of interest cannot be resolved satisfactorily, the person must immediately resign 
from their official position. 

Transparency 

Whichever approach is chosen for the management of conflict of interest, there must be transparency in how 
conflict of interest is managed - both in terms of process as well as the outcome. 



Implementation 
Responsible official 

All government bodies will ensure that a senior official of that agency is responsible for implementing and 
monitoring compliance with the code of conduct provisions and conflict of interest protocols described above. 
This includes: 

Establishing procedures for new government personnel to formally acknowledge and agree to code of 
conduct provisions and conflict of interest management requirements upon employment or contract 
with the government body. 

Promoting the existence of the code of conduct provisions and conflict of interest management 
protocols among existing government personnel and ensuring through appropriate steps (e.g., 
employment agreements and contractual requirements) that those provisions and protocols are made 
mandatory. 

Putting in place steps to ensure that all government personnel comply with all requirements, including 
monitoring and reporting requirements. 

Establishing and managing a conflict of interest register, and reviewing all submissions of actual or 
potential conflicts of interest. 

Providing advice on formalised internal processes, including an appeal process, to the chief executive 
who would act as the arbiter of the best means of managing conflicts of interest when they arise. 

Providing an avenue for persons to report alleged breaches of code of conduct provisions and conflict 
of interest protocols. Taking action with respect to those allegations would include investigation and 
reporting to the chief executive of the circumstances of such breaches. 

Putting in place and applying appropriate sanctions for breach of the code of conduct provisions and 
conflict of interest management protocols. 

H2 Reporting breaches 



H2.1 All alleged breaches of the code of conduct provisions and conflict of interest protocols must be reported to 
the [above identified responsible senior official] as soon as they become apparent. 



H2.2 Any report of an alleged breach must contain at least the following information: 
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a summary of the alleged breach that occurred; 

the names of the government personnel involved. 

H3 Reporting misconduct (whistle-blowing) 

H3.1 Every government body must ensure that: 

There is a confidential reporting mechanism available for government personnel and members of 
the public, as appropriate, to disclose in good faith and on reasonable grounds, suspected serious 
breaches of the code of conduct provisions and conflict of interest management protocols. 

There is a process for investigating and prosecuting retaliatory, discriminatory or disciplinary action 
taken against whistle-blowers who have reported in good faith and on reasonable grounds, suspected 
acts of corruption to competent authorities. 

Appropriate processes, including the following, are put in place for whistle-blower protection: 

Due process for both the whistle-blower and the respondent, including protection of 
confidentiality as appropriate. 

Protection from any form of discriminatory or retaliatory personnel action, including but not 
limited to: dismissal, suspension or demotion, or any other disciplinary or corrective action 
including transfer of duties, loss of pay or any other benefits, a requirement to undergo medical 
review or training, curtailment of future promotion or employment opportunities, or removal of 
any protections otherwise afforded to government personnel (e.g., waiver of liability or protection 
from criminal and civil liability, particularly against defamation and breach of confidentiality or 
official information laws). 

Protection from harassment or stigmatisation. 

H4 Sanctions for breaches of the code 

H4.1 Sanctions for breach of the code of conduct provisions and conflict of interest management protocols 
should provide for a range of penalties to be applied, depending on seriousness. These should include both 
administrative penalties (e.g., formal warnings, financial penalties in contracts) and criminal penalties (e.g., 
referral to the appropriate authorities of any behaviour that may breach anti-corruption legislation). 

H4.2 All government agencies should put in place in their standard contracts with service providers, the ability 
to suspend or cancel contracts where a serious breach of code of conduct provisions or conflict of interest 
protocols has occurred. Contracts should also have provisions allowing the ability to exclude such providers 
from future contractual processes for a period of time or for certain activities. 

H5 Periodic review 

H5.1 The government body code of conduct provisions and conflict of interest protocols should be reviewed 
annually. The annual review should include, but not be limited to, the following: 

evaluation of the code of conduct provisions and conflict of interest protocols; 

identification of any loopholes and recommendations for remedies; 

recent breaches and the remedies taken. 

H5.2 Government bodies must ensure that the annual review is available to the public. 
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Annex I 

Conflict of Interest Disclosure Form 
Overview 

To ensure the highest integrity, and hence public confidence, in the activities of [name of government body] it is 
a requirement that all government personnel (including officials, representatives and employees) and any agencies 
and their personnel working for or on behalf of [government body] (e.g., contracted providers or members of any 
boards or committees) disclose any circumstances that could give rise to a potential or actual conflict of interest. This 
includes any interest that may affect or may reasonably be perceived to affect an agency's or a person's objectivity and 
independence. 

This declaration must be completed at the time of engagement with, or for, [government body]. This obligation to 
declare any conflict of interest comprises an ongoing obligation, meaning the disclosure form must be completed again 
in the event that a conflict of interest arises in the future. 

When filling out this declaration, you are asked to disclose any financial, professional or other interest relevant to 
the subject of the work or meeting in which you will be involved and any interest that could be significantly affected 
by the outcome of the meeting or work. You are also asked to declare relevant interests of others who may, or may 
be perceived to, unduly influence your judgment such as immediate family members, employers, close professional 
associates or any others with whom you have a substantial common personal, financial or professional interest. 

Please complete this declaration and submit it to [specified agency/person]. If [agency/person] considers that a 
potential conflict of interest exists, subject to specific circumstances, one of the following outcomes could result: 

you may be asked to publicly declare your interest but continue to participate in the meeting or work; 

you may be asked not to take part in the portion of the meeting, discussion or work related to your interest, or 
not participate in related decisions; 

you may be asked not to take part in the meeting or work altogether. 

In some cases, a conflict of interest may be considered so serious that the only means of managing it will be for the 
person so conflicted to transfer to a different area of work or, if that is not possible, to resign. [Add reference to relevant 
employment law, employment conditions, contract requirements, etc. that allow for these steps - and the processes 
that must be followed]. 

Please note that: 

Failure to complete this form would preclude consideration of any person or agency for any employment, 
contracting opportunity or appointment; 

The obligation lies with the agency or person completing this form to complete it fully, accurately and 
without any equivocation. Missing or deceptive content may result in future action which could, depending on 
seriousness, result in sanctions, including under employment or contractual law, or referral to law enforcement 
agencies for investigation; 

Information disclosed by you may later be made available to persons outside of [name of government body] 
if the objectivity of the work or meeting in which you are involved is questioned and the [appropriate person] 
considers disclosure to be in the best interests of the [government body]. However, this will only occur after 
prior notice to you. 

Definitions 

The following definitions shall apply: 

'Conflict of interest' shall mean a situation where there is a conflict between the public duties and private 
interests of a public office holder where the public office holder has or is subject to interests that could 
improperly influence the performance of his or her official duties and responsibilities. This includes any 
personal, financial or any other interest, such as having an existing ownership or investment therein, being an 
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officer or a member of the board of directors of a corporation (including its subsidiaries, affiliates, branches) or 
a partner in partnership engaged therein, and receiving any contribution therefrom. This also includes receiving 
or accepting any offer or contribution, even if a promise of favourable consideration is not given in exchange. A 
conflict of interest shall be deemed to exist where a perception of conflict of interest may exist or arise. 

'Family member' includes a spouse or life partner, father, mother, son, daughter, brother or sister. 

'Contributions' shall mean anything given, whether monetary or in-kind, in favour of an official, employee, or an 
agency or institution he/she represents or is known to represent, other than those required by law. This includes 
but is not limited to any act, right, liberality, payment, gift, service, gratuity, favour, entertainment, loan, funding 
and technical or legal advice. 

'Government body' includes all government ministries, departments, agencies, bodies, quasi- or 
semi-governmental institutions, boards, committees, commissions and other state-run or state-funded bodies in 
all branches and at all levels of government. 

'Tobacco Industry' includes all organisations, entities, associations, and individuals that engage in work 
for or on behalf of the tobacco industry, such as, but not limited to, tobacco manufacturers, wholesalers, 
distributors, importers of tobacco products, growers, tobacco retailers, front groups and any other individuals or 
organisations, including, but not limited to lawyers, scientists, advertising and marketing consultants, and 
lobbyists that work to further the interests of the tobacco industry. 



Model Conflict of Interest Disclosure Form 



Name: 



Position (Employee/Consultant/Volunteer/Trustee/Board Member): 



Please describe below any relationships, transactions, positions you hold (volunteer or otherwise) or 
circumstances that you believe could contribute to a conflict of interest between the [government body] and your 
personal interests, financial or otherwise: 

Any changes to this information should be declared as soon as you become aware of such potential conflicts of 
interest. 

CH I have no Conflict of Interest to report. 

□ I have the following Conflict of Interest(s) to report (please specify other non-profit and for-profit boards you (and 
your family member) sit on, any for-profit businesses for which you or a family member are an officer or director, or 
a majority shareholder, and the name of your employer and any businesses that you or a family member own). 

1. 



2. 



3. 



1. EMPLOYMENT AND CONSULTING 

Within the past three years, have you received remuneration from a commercial entity or other organisation 
with an interest related to the subject of any meeting or work you are, or will be, involved in? Please also report 
any application or negotiation for future work. 
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la) Employment Yes / No 

lb) Consulting, including service as a technical or other advisor Yes / No 

If yes, provide the type of interest and basic descriptive details: 

Name of company, organisation or institution: 

Does the interest belong to you, a family member, employer, research unit or other? 

Amount of income or value of interest: 

Current interest (or year ceased): 



2. INVESTMENT INTERESTS 

Do you have current investments in a commercial entity with an interest related to the subject of any meeting or 
work you are, or will be, involved in? Please also include indirect investments, such as a trust or holding 
company. You may exclude mutual funds, pension funds or similar investments that are broadly diversified. 

2a) Stocks, bonds, stock options, other securities (e.g., short sales) Yes / No 

2b) Commercial business interests (e.g., proprietorships, partnerships, joint ventures) Yes / No 

If yes, provide the type of interest and basic descriptive details. 

Name of company, organisation or institution: 

Belongs to you, a family member, employer, research unit or other? 

Amount of income or value of interest: 

Current interest (or year ceased): 



3. PUBLIC STATEMENTS AND POSITIONS (during the past three years) 

3a) As part of a regulatory, legislative or judicial process, have you provided an expert opinion or testimony, 

related to the subject of the meeting or work you are, or will be, involved in, for a commercial entity or other 
organisation? 

Yes / No 

3b) Have you held an office or other position, paid or unpaid, where you may be expected to represent interests or 
defend a position related to the subject of any meeting or work you are, or will be, involved in? 

Yes / No 

If yes, describe the subject, specific circumstances, parties involved, time frame and other relevant details. 

4. RESEARCH SUPPORT (Delete if not relevant) 

Within the past three years, have you or your department or research unit received support or funding from a 
commercial entity or other organisation with an interest related to the subject of the meeting or work you are, 
or will be, involved in? Please also report any application or award for future research support. 

4a) Research support, including grants, collaborations, sponsorships and other funding Yes/No 

4b) Non-monetary support valued at more than US$ 1,000 overall (include equipment, facilities, research 
assistants, paid travel to meetings, etc.) 

Yes/No 
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5. TOBACCO OR TOBACCO PRODUCTS (answer without regard to relevancy to the subject of the meeting or work 

Within the past three years, have you had employment or received research support or other funding from the 
tobacco industry, directly or indirectly, or had any other professional relationship with an entity involved in the 
production, manufacture, distribution or sale of tobacco or tobacco products or representing the interests of any 
such entity? 

Yes/No 

If yes, provide the type of interest and basic descriptive details. 

Name of company, organisation or institution: 

Belongs to you, a family member, employer, research unit or other? 

Amount of income or value of interest: 

Current interest (or year ceased): 



6. ADDITIONAL INFORMATION 

6a) If not already disclosed above, have you worked for the competitor of a product / service which is the subject 
of any meeting or work you are, or will be, involved in, or will your participation in the meeting or work enable 
you to obtain access to a competitor's confidential proprietary information, or create for you a financial or 
commercial competitive advantage? 

Yes / No 

6b) To your knowledge, would the outcome of the meeting or work benefit or adversely affect interests of others 
with whom you have substantial common personal, financial or professional interests (such as your adult 
children or siblings, close professional colleagues, administrative unit or department)? 

Yes / No 

6c) Is there any other aspect of your background or present circumstances not addressed above that might be 
perceived as affecting your objectivity or independence? 

Yes / No 

If yes, describe the subject, specific circumstances, parties involved, time frame and other relevant details. 
DECLARATION 

I hereby declare that the disclosed information is true and complete to the best of my knowledge. 

Should there be any change to the above information, I will promptly notify the [responsible person] and complete 
a new declaration of interest(s) which describes the changes. This includes any change which occurs at any time 
while carrying out the duties of public office. 

I have reviewed, and agree to abide by, [code of conduct provisions of the government body]. 

Signature: Date: 
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The Union has been working in tobacco control for more than 25 years To learn more about what we do 
to help save lives by: or join The Union as a member, 

1) Supporting effective tobacco control programmes through grants go to www.tobaccofreeunion.org, 

2) Promoting effective tobacco control through training and resources www.theunion.org, or contact 

tobaccofreeunion@theunion.org 



"There is a fundamental and irreconcilable conflict between the tobacco 
industry's interest and public health policy interests." This is the first 
principle from the Guidelines for the implementation of Article 5.3 of the 
WHO Framework Convention on Tobacco Control (FCTC). 



This publication contains a set of fact sheets and related documents 
that form a tool kit for governments wanting to stop tobacco industry 
interference and implement the WHO Framework Convention on 
Tobacco Control Article 5.3 Guidelines. 

The International Union Against Tuberculosis and Lung Disease has been 
working in tobacco control for more than 25 years to help save lives by: 

1) Supporting effective tobacco control programmes through grants 

2) Promoting effective tobacco control through training and resources 



To join The Union as a member or obtain more information on tobacco control, 
visit www.tobaccofreeunion.org and www.theunion.org 
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